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THE COURT: Yes. 


- STREAM: I am trying to reach an accommo=- 
dat.oi with Mr. Gartner in order to shorten his proof 
ané resolve the problem that he thinks he has in estab- 
bs 

lishing payment which is the basis or the legal pred 
cate for his claim of damage. 

I am prepared now to stipulate with him or con- 
sent that he introduce directly into evidence in accord- 


ance with the provisions of the pretrial ordar, but with- 


out the need for having a witness lay a foundati 
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note which Time & Micro gave to the Pirst Western Bank & 
Trust Company for $270,000: the Supporting security agree- 
ment; the debit to the account of Ajax when they had to 
make good on a balance unpaid of $163,900; and a subro- 
gation receipt. 

THE COURT: All right. 

You are satisfied a3 to the proof then of how 
much they paid and why? 

MR. STREAM: Yes. 

THE COURT: That is very good. 

MR. GARTNER: Your Honor, there is only one 


thing to be said. I asked Mr. Stream to Sstinulate to 


2 mil 
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MR. GARTNER: Of course he did,your Honor 


complete one sentence, please - 
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your sentences. I never Stop vor, 
MR. GARTNER: I have to Cisagree with vou, 
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willie you stop Yaooing at me in Dsadin language? 
4 Cnr mm. ‘ ef x 3 

{R. GARTNER: YOur Honor, I am noc yapping at 


Tr + mat os y 
you. 2£ am trying to make a statement 


MR. GARTNER: Every day begins th); (ay. 
Every time I try <o make a statement your Honor shouts at 


me and uses that tone. 


IE COURT: The tone means nothing, as I have 


A-682 


SOUTHERN DISTRICT COURT REPORTERS. 115. COURTI Ors, 


“) 


' t? 


or 


“ 


~ 
nN 


4 


jw:ma 4 
deal, your Honor. It sets the atmosphere of thi 
Particularly in front of the jury. And I am trying to 
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THE COURT: Go ahead and make 


(tT 
oo 
ra) 
“ 
t 
S| 
re 
I~ 
C 
n 
ct 
io) 
(t 
Q 
' 


ment. 
MR. GARTNER: You allowed Mr 
THE COURT: BG 
go ahead and state it? 


MR. GARTNER: You allowed Mr. Stream to say 


moment I started to talk, you interrupted m 
THE COURT: 
and he agreed to a stipulation. 


should 


2] 


ot listen yourself. 
MR. GARTNER: 
a witness to court on Friday, because he wou 


late on Friday, your Honor. 


from Ajax Hardware Company today 
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MR. STREAM: All ri 


MR. GARTNER: Your Honor, I am verfactly willing 


to accept the stipulation E aon t: tw 


she 
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THE COURT: What do you want me to do? 
~ marn e . t 
MR. GARTNER: But what I am asking yecur Honor 


to do is this: I don't think that Mr. Stream should be 
allowed to blow hot and blow cold. This time he says 


he will allow in certain documents that have been marked 


On the vretrial order. He agreed to do that at the begi 


ing of the trial, then he refused to do it. Now 
ing that these particular documents he will agree to allow 
in without testimony. 

I think he ought to be held to hi 
at the beginning of the trial that a} 


marked on the pretrial order as to which he has concede 


authenticity would be allowed in evidence 


THE COURT: Wait a minute. I am asking you a 
question and I am interrupting you and I did it inten- 
tionally. 

MR. GARTNER: Yes, your Honor. Thank you. 


THE COURT: Wasn't there a Stinulation reser 


as to relevancy? 


= ; ‘ " ah 
MR. GARTNER: As to these documents he had 
; 
, : ; 
he would not object to the relevancy, your "fonor. 
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MR. GARTNER: Not in the pretr 


I pointed out to your Honor several times a 
Said we needed Mr. Louis as a witness to prove certai 
letters and to prove certain-- 

THE COURT: I don't know what he said particu- 
larly. 


MR. STREAM: May I cut this short, your Honor? 


MR. GARTNER: I will point it out to your 
Honor. if your Honor will allow me. I will cet the tran- 
script. I don't think he hsould De allowed to blow not 
and cold. 

TUE COU2T: You said You wlll accsot those Stipu- 


lations. That is it, that is all fr have to say 


an P ; 
MR. STREAM: I haven't heard him say 1t. 
MR. GARTNER: I said Ir would be prepared to 
. . yy + ° * 4 1 — } 
accept it if he will agree tne other documents on tac pre- 


79 * 


trial order will be introduced in the same way 
MR. STREAM: I don't know what they are 


are getting to the end of the Plaintiff's casa and <= would 
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MR. STREAM: The defendant will allow into 
evidence without further proceedinas or objection on his 
part and for use as competent evidence for all purposes 
the following exhibits so marked during the pretrial deposi- 
cions: 
MR. GARTNER: Or the originals of them, your 
Honor. We have the Originals and it was agreed -- for 
God's sake, what difference does it maka? 
MR. STREAM: Whatever copies, whatever version 
the plaintiff wishes to use 
THE COURT: Now you have got what you want. 
Continue and please don't interrupt him. Wait 
until he is through. 
MR. GARTNER: Your Honor, I have got to protect 


the plaintiff's interests in this case, 


THE COURT: You are protecting him ad 


J 
Counsel, there is no doubt about that. 
MR.GARTNER: Your Honor, I cannot allow counsel 
to do whatever he pleases. 
MR. STREAM: Your loner, I get the distinct 


impression that counsel is trying to bai 

MR. GARTNER: I am not doing that. I very 
Seriously object. to that comment, your Honor. I am going 
to ask for an inquiry on this if this is the way counsel 
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Time & Micro anstruments, Inc. to Pirst vestern Bank and 
Trust Company for $270,000 marked Pret. .al Exhibit 42. 

A security agreement of fime & Micro Instru- 
ments ac. to the same beik dated Saptembar sig DEGE, 
marked Pretrial Exhibit 41. 

The guarantee agreement of A ax, the plaintiff 
in this action, to the same mentioned bank, dated Septemb 
1, 1966, marked Pretrial Exhibit 40. It may have been 
marked 42, I'm not certain. 

MR. GARTNER: 40 is right. 

MR. STREAM: 40. 

The subrogation receipt and attached-- 

MR. GARTNER: Ledger card. 

MR. STREAM: -- ledger card, which said receip 
is dated 20th May 1968, running from the Western Bank & 
Trust Company to jax, the plaintiff in this action. 

And, finally, the advice of a debit from the 
First Western Bank § Trust Company to Ajax dated May 20, 
1968, reflecting a debit Of $163,270.70. 

So far as I am concerned, your Honor, the 
Plaintiff can use either né versions I have in front of 
me which are Xeroxed or Originals or some of each as he 
chooses. 

THE COURT: Does it cover it, counsel? Does it 
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"Q You knew, did you not, that Ajax --" 
THE COURT: Just a minute. What line is this? 
MR. GARTNER: Line 22. 
THE COURT: Yes, 
"Q You knew, did yourmot, that Ajax wanted a quick 
appraisal and you knew that they were Waiting for the 


appraisal? 


(Witness shakes head.) 


"MR. BERMAN: Answer verbally.” 
THE COURT Read the verbal answer; 
the head shakes. 
MR. GARTNER: Yes, your Honor. 
"Ah 6Yes. 
"Q You knew those things, did you not? 
"A Yes, I did. 
"Q Did you also know that they were golr y to 
upon pur appraisal in some course of dealings that 


with Time and Micro? 


your Honor, 

THE COURT: You are going backward? 

MR. GARTNER: It relates to this subject, 
Honor. 
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THE COURT: Page 47 
MR. GARTNER: Page 47, Line l2. 
"Q Let me ask it this way: At any particular time 


in any particular appraisal what was the SCreatest number 
Of watch making machines that you were called upon to 
appraise? 

"A It varied. It could have been a Small department 
of a large company, where they dic some precision work; if 
they made instruments or anything resembling watch making 
which required precision machines, it was then that I saw 
these Swiss machines. 

"Q Which Swiss machine? 

"A For precision watch makina.” 

MR. GARTNER: Page 48, just continuing. 

"Q About how many would you say you had seen at any 
one occasion? 

"A I really can't answer that because I don't 
remember but it could have been a dozen machines in one 
department where they did precision work, instrument work." 

MR. GARTNER: Then on page 50, line 7 -- Well, I 
will have to go back because the question follows a previous 
question. 

MR. STREAM: Your Honor, may he just read the 
questions without these comments to the 
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at now? 
MR. GARTNER: 
"Q Can you answer 


"A How many I app 


"A I don't think 
machines of this type, b 
like the Bulova plant I 
an appraisal. But I am 

"Q Do you recall 
made an appraisal which 


25 machines, that you sa 


went through without having t- 


"Thaler 418 


t's go back. What page are we 


We are on page 49, line 3}. 


that 


last question now, Mr. 


it was ever more than 25 or 35 
ut I have seen complete plants 
make 
familiar with the type of equipment 
any specific occasion on which you 
included these 25, 


Y yOu may have appraised? DO you 


remember the company for whom you made that appraisal? 


‘A At the moment, 
the names of the compani 
MR. GARTNER: 


"Q Mr. Thaler, wa 


I can't say that I can mention 
es.” 
Going to page 159, line 14. 


S there any other communication 


between you and the Ajax Company between August 19, 1966, 


and the time that you re 
dated August 23, 1966, w 


Exhibit 3 for identifica 


“A No. 


ceived the letter from Mr. Lewi 
hici has been marked Plaintiff's 


tion? 
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answers should be read seriatim. Counsel has a right to 
Skip. 

THE COURT I don't know it makes much differ- 
ence. it am going to overrule that objection. 

MR. GARTNER Thank you very much 

THE “OURT: Don't do it if you don't have to. 

MR. GARTNER: I don't, your Honor. It is becaus 


om 


the subjects are relate 


MR. GARTNER: 82, line 3 your Honor 

"Q When you met Mr. Haakenson at the Yall Street 

Heliport did you have a conversation with him about the 
appraisal? 


Naturally we talke 


or 
fy 
Oo 
Oo 
Cc 
ct 
x 
my 
fu 
tT 
2 
m 
2 
he) 
" 
te) 
2 
O 


"Q Wha. did you say and what did he Say? 
"A Well, he told me that what Ir am going to see was 


a highly precision plant that was Originally; 
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engineered to ocroduce precision watch w 
plant is presently shut dowr, was presently shut down 
and that it was the desire of the Ajax Company to 


this plant which Mr. Haakenson was gGuite familiar with, to 
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advise them that the equipment contained in this plant 
was in principal the kind of machinery that they would 
require in order to make the fuses with the government," 

THE COURT: "for the government." 

MR. GARTNER: Sorry, your Honor; “for the 
government." 

THE COURT: Is that all on that page? 

MR. GARTNER: Yes, your Honor. 

THE COURT: Now where do we co? 

MR. GARTNER: Page 180, your Honor, line 17. 

"Q Mr. Thaler, on plaintiff's exhibit 2 for 
identification" -- that is tricl Exhibit 12, the Hirschman 
report or appraisal --"let us take the first listed 
machine under the one which is marked "sold," and crossed 
out, on the first page; you see that? 

"This is described as inventory number 5040, 


7 


Hauser : : 
Havemer Z-spindle profile miller. 
"A Yes. 
"Q Is this the appraised value which you gave to it, 
$8,000, in the last column? 
*A Yes. 
"Q Marked in red. I notice that there are other 
figures in red. Is that right? 
"A Yes. 
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\ 2 "Q The figure of $8,000, which had been typed there 
6 3 || was stricken out and over it was written $9500 --" 
) 
— 4 || THE COURT: Well, read the rest of the question. 
Vee } ° 
7 s . 
5 i “What is that figure? 
® 
6 "A The replacement value. 
| : , ; 
v Q And that was your judgment of what the replacement 
e 8 | value in 1966 was, $9500? 
9 || "A I ascertained that the replacement cost was 
10 | $9500. 
®@ | “ : : 
ll jj Q How did you ascertain that? 
| 
2 | "A I think it was in the discussion with Mr. 
| 
aaa 13 Haasekson about the value of that machine. 
a } 
14 "Q ODO you mean that Mr. Haakenson told you that 
I$ jj its replacement value was $9500? 
© 16 | "A 9500; yes. 
7 ij "Q And that was the Only source -- 
| 
18 | "A (interposing) May I add to that? 
ad 
19 | "OQ Yes, 
20 | "A It could have been after I came back that I made 
' 
i 21 some inquiry in connection with this machine. 
22 "Q %Is it your testimony then that you may have 
~~ 23 this figure of $9500 after you came back? 
<] 
24 "A It is possible, but not very likely. 
25 |] “Q But, at any rate, the figure of $8000, which was 
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your appraised value, that was written in the plant on 
August 15th? 
"A That was written in the plant, that's right. 
"Q What about this change in the figure of $6000 
which is listed in the column of Market Value to Watch?" 
MR. GARTNER: If I can point out to the jury, the 
typed figure of $6000 in the original Hirschmann report 
hes been changed in red to $8000. 
THE COURT: Finish the question, please. 
MR. GARTNER: Yes, your Honor. 
“Apparently you changed $6000 to $000. 
"A I did that because I thought that che value was 
greater than $6000 for that machine. 


"Q And do you think you made that cha- ze in the 


a 


plant? 

"A. YS. 

"Q I take it that you base that determination on 
your experience and your knowledge. 

"A That..is true. 
nmén you say tnat your belief was that the value 
of that machine at that time was $8000, were you estimating 
that value for uses of that machine as watch-making equip- 
ment or any any other uses that it might have? 

"A In any other way that this machine could be 


utilized. 
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machines that made the plant as useful as it is or was, 


useable, instead of useful." 


THE COURT: That is all in the question? 
MR. GARTNER: In the answer, your Honor. 
THE COURT: Very well. Next question. 


"Q How did you arrive at that value? 

"A Well, I established the value based on what it 
coast new and -- 

"Q How did you know what it cost new? 

"A Or rather the replacement .wlue, which was 
indicated on this list by Mr. Hirschmann's company. 

"Q In other words, you arrived at the value of $8000 
as the present 1966 value of this machine by taking the 
replacement value of $8000 which Mr. Hizschmann had 
indicated in 1964? 

"A Yes. 

"Q And what operation did you do with that replacement 
value in order to arrive at the final figure of $8000? I¢€ 
I may clarify it, the Hirschmann replacement value was 
indicated as $8000; is that correct? 

7A Yes. 

"Q Did you simply assume that in 1966 that machi 
would simply be worth $8000? 

"A The demand for that machine --" 
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THE COURT: Just a minute. Did you read "1966" 
Or some other figure, the date? 
MR. GARTNER: In the last question? 
THE COURT: Yes. 
"Q Did you simply assume that in 1966 that machin 
would simply be worth $8000? 


Mma 
"A The de mand 


for that machine then was as great 
as it was in 1966, 1964, 

"Q How did you ascertain that? 

"A Because in principle, there was a great demand 
for machinery ana there was no change or depreciation in 
values in the two years since the appraisal made by mr. 
Hirschmann. 

"Q There was a great demand for any machinery, 

A Any machinery. 

"Q Then it is your testimony, Mr. Thaler, that in 
making this appraisal you Simply assumed that any replace- 
ment value which Mr. Hirschmann had indicated in 1964 
continued to be the fair market value c¢ all of the machines 
that Me. Hirschmann hae appraised because there was a great 
demand for all kinds of machinery? 

"Rh Yes. 

"Q And that was the basis upon which this appraisal 
was made? 
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"A I knew from other sales that we had conducted, 
that we had a great response to all of our Sales by 
buyers who were willing to pay top prices for machinery. 

"Q Are you talking about auction sales? 

"A I am talking about the market. 

"Q Yes. Are you talking about auction sales? 

"A Or liquidation, 

"Q Or liquidation? 

"A Fire or liquidation. 

"Q And therefore you were assuming that any 
machine or any good machine that was worth $8000 in 1964 
would continue to be worth at least that? 

a ssumad 


"A I aeewme that. 


auction 
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"Q In the view of your experience 
sale? 
"A And liquidation." 
MR. STREAM: Please, your Honor. When counsel 


reads his questions and answer, he shouldn't Say "and 
liquidation.” I want the record to reflecthe emphasized 
them with an increased decibel tone . 
THE COURT: Don't try to emphasize the answers. 
MR. GARTNER: Thank you, your Honor. I will try 


to do it in a sensible way. 


THE COURT: Proceed 
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And liquidation? 
Yes," 


MR. GARTNER: The next question on line 15 on 


AS a matter of fact, Mr. Thaler, you never knew 


the original cost of any of these machines, did you? 


"A 
"Q 
"A 
and they 
"Q 


of these 


Not accurately. 

In any way? 

Yes. I knew that they were all small machines 
were very costly. 

Did you know the specific Original cost of any 
machines on this inventory? 

No, 

And you made no inquiry about that? 


I didn't have -- 


"MR. BERMAN: Just answer the question. 


WA 


"Q 


I made no inquiry." 
MR. GARTNER: On page 188, line 22. 


Now, Mr. Thaler, on the same first page, there 


is a machine listed as inventory number 5500, a micron 


horizontal single spindle profile miller, I think it is. 


"aA 


*6 


at 


Yes. 


You valued that at $3000," in thelast column. 


That's right. 
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"Q How did you arrive at 
"A Only when I 
what it was, and I thought in my 
machine was worth about $3900. 
"Q What did you base that on? 
"A My own general Knowledge of machin 
"Q Was that based on your general kno 
Purchaser would pay for that? Did you 
that there was any general purchaser or any 
chasers or any specific purchaser who would 
to pay $3000 for that machine? 
"A This value was -- 


"MR. BERMAN: Read the question back, 


"(The question was read.) 


"A I didn't know of any such purchase 


"Q Did you make any inquiry about whe 
anyone or whether there was likely to be any 
be willing to pay $3000 for this machine, in 
3500? 

"A NO. 

"Q Did you have any knowledge about wh 
machine could be used? 


"A Not specifically. 


"Q Did you have any knowledge at that 
A-702 
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wledge that a 


1 


have knowledce 
group of pur- 


be willing 


r at the time. 


there was 


One who would 


ventory number 


on 
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Kind of market demand there was for this specific machine? 

“A No. 

"Q Now, Mr. Thaler, in the Hirschmann table, the 
indicated replacement value for the machine with inventory 
number 5500 was $5000." 

MR. GARTNER: That is in the first column, headed 
“Replace Value." 

"A Yes. 

"Q Why did you value that machine at only $3000? 

"A It could have been Particularly for the reason 
that the machine's condition was not as I would expect it 
to be worth $5000. 

"Q You don't have any specific notation, though, 
about whether that machine was in good condition or bad 
condition? 

"A It is indicated by the fact that I 4evalued it. 

"Q And you think that that is the reason that it 
must have been in poor condition? 

"A That's right. 

"Q %In other words, your testimony is that if this 
machine had been in excellent condition you would have 
valued i. at $5000? 

A Or thereabouts. 


"S GF approximately the same amount which llirschmann 
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had valued it at in 1964? 


"A Yes. 


Did you follow that procedure with 


i @] 


Ootner machines 


this inventory? 


A That was 


the purpose of my inspection of each 
machine. 
"Q In other words, the Purpose of your inspection of 
eacn machine was Simply to see whether 


the 


condition in which 


tnat Hirschmann had valued + at 
Or a lesser amount, if it were 1n poor condition? 
"A That is correct. 
"Q And that was the Procedure that you followed 
throughout the appraisal? 
"A That's right. 
MR. GARTNER: I'll turn to page 195, line 7, 


Honor. 


"Q What is this machine, Mr. Thaler, this invoic 


Mumber 54-602" 


MR. GART) 


appears your Honor -- 
meres aa ‘s * , 
THE COURT: Have you got the place? 
] ae, T , oO , 5 | 
MR. GARTNER: I am locating 1€ on th rschmann 


your Honor. 


w 


Qo 


~ 
~~ 


| 
| 
} 
| 
| 
} 
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THE COURT: Do you have to have that in Order to 
go on with the answer? 

MR. GARTNER: I would like to show it to the jury, 
your Honor. 

THE COURT: Show what? 

MR. GARTNER: Where it appears on the report. 

THE COURT: Well, you don't need to stop to dec 
that, counselor. 

MR. GARTNER: I have it ricght here, your Honor. 

It is this page, 54-60 (showing to the jury). 

"A That is a jig borer. It is a vertical 
machine with a vertical spindle which is used for very 
accurate drilling and boring which primarily is used for 
making tools which in turn are used to be placed on these 


machines. 


| 


Q I see. The: that would be a machine which 
could be used generally in any machine shop? 

"A That's right, any shop where they made their 
Own tools: and dies. 

"Oo is this a foreign made machine or is this an 
American made machine? 

"A 54-60? 

"o ‘Yad, 

"A That is a foreign made machine. 
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equivalent to replacement value? 
"A Fair market value, as I indicated here, was 


what it was worth to the user in the plant intact, in 


place." 
MR. GARTNER: Page 207, your Honor. 
THE COURT: Yes. What ne? 
MR. GARTNER: Line 6. 
"Q Did you have any judgment apout whether if a 
; : ‘ Hauser 
watcn making plant wanted to buy one of these teusrer 


2-spindle profile millers for use in the plant 
value of that machine would be more, less or the same as 
the value which you indicated here as the market value for 
a watch? 


"A The valve t 


3 
wf 
rad 
r 
» 
| 
en 


icated here was, again, 
based on the value of that machine -- the answer is no. 
"Q Does that mean that you had no judgment? 
"A I did not give it any consideration. 


"Q You did not give it any consideration? 


"A No, I did not. 


"Q What would the value of one of these machines 


be on the assumption that someone wanted to buy that 


particular machine for a watch making plant? 
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"A That would depend on the market cond 
that time. 

"Q And you had no idea at the time you made this 
appraisal of what the market conditions were? 

"A I did not think in those terms at the time. 

"Q I would like a yes or no answer. 

"Did you have any idea at the time of what th 
market conditions were for these machine 3? 

"A Only that they were desirable machines, 

"Q But you had no idea at all of what the market 
demand for any particular machine on this list was? 

"A The demand was aood. 

"Q With respect to a particular machine, with 
respect to this Hevemer 2-spindle profile miller, did you 


have any idea of what the market demand was for that 


"A The market demand for Drecision machines was 
good at the time. 

"Q For that machine, not for precision machines. 
I want to kn + with respect to this machine. 
A This is only one part of precision machinery. 
"Q This particular machine, Mr. Thaler, did you 


have any idea of what the market demand was for this 
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2 ”w A Lea] 
A The market for this and any other precision 
ee / 
3 | 
a machine was good. 
4 “ i P 
Q DO you mean the market demand? 
5 i} nn 
* A Yes. The market demand for this and other 
6 
machines at the time was good. 
2 | 
"Q On what do you base that jrdgment? 
« 3 | 
"A That in general -- 
3 " . - 2 : Hautert 
Q I am referring specifically to the Heeerer 
10 | : i 
t 2-spindle profile miller. 
1 | P 
A I can't answer that question because I did 
12 | : : pauses 
not make any investigations as to whether a } , one 
e- 13. | Hauser 
y Ha. r machine had any particular -- whether there was any 
; 
14 || P Hauser : ; 
greater demand for a +euemer machine than any other machine 
| 
| 
S| or less 
e | 1 ° 
16 . ; F ,etn 3 ‘ ; : 
} Q You had no specific knowledce about market 
17 


demand for this particular machine? 


here was a demand 


"A No. Only in general that 


19 7" a. ail 
for all machine tools, particularly precision machines. 
! 
20 " t | ‘a a] 
Q Well now, Mr. Thaler, you are an expert 
oO 
21 , ; 
appraiser and you say that it was your judgment that this 
.s _  havser s as Ss 
ee machine, this Revermer 2-spindle profile miller, hada 
a 23 
° market value for watch in place in the plant of $8,000. 
24 
"A. es. 
2 ” * s T ‘ 
Q AS an appraiser, I am asking vou your 
? | 
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judgment aS an appraiser. What world your judgment be 
about the value of that same machine in terms of the price 
which it would command from a buyer who wanted to use that 
machine in a watch making plant? 

"A I only judged the value. 

"Mr. Berman: Answer the question, please." 

MR. STREAM: Read the rest of it, please. Please 
read it verbatim. 

* MR. GARTNER: "Mr. Berman (addressing the 
reporter): Please read the question back. 

"(Question read.) 

"A I have no judgment. 

"Q You have no judgment at all? 

"A. Now 

"Q Amyou had no judgment about that at the time 
that you made this appraisal? 

"A I did not cive it any consideration." 

MR. GARTNER: Page 212, line 13: 

"Q Mr. Thaler, when did you start to prepare this 
typed appraisal which is Plaintiff's Exhibit 12 for 
identification? 

"A Upon my return from Strassburg. 


"Q Immediately upon your return from Strassburg? 


"A It may have been the next day oc: 2 following 
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day. 
"Q It was either August 16th or August 17th? 
"A Or thereabouts. 
"Q Did you get any specific request to prepare 
this appraisal? 
"A We do that regularly. That is our appraisal," 
MR. STREAM: This is our -- 
"A This is our appraisal, our written appraisal. 
"Q In other words, this is what you were hired 


to do? 

"A Right. 

"Q In this case by Ajax, this document, 
Plaintiff's Exhibit 12 for identification" -- whicn is 
Plaintiff's Exhibit 5-A on trial. 

"A Right. 

"Q And your telegram, which is Plaintiff 
Exhibit 4 for identification, was Simply an interim 
statement of your appraisal because they wanted a quick 
answer? 

“A That's correct." 


MR. GARTNER: Now we gO to page 107 because it 


relates to the telegram. 


THE COURT: Now you are going back again 


MR. GARTNER: It relates to the telegram, your 
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Honor. 
THE COURT: All right. 107. 
MR. GARTNER: Line 2. | 
"Q You say, then, that you after talking with 
Mr. Klein on the evening of August 15, 1966, thereafter 
confirmed by telegram the appraisal which you had made? 
"A That's right. | 


"Q Was that done pursuant to his request or did 


you do that simply because you thought that was the 


professional thing to do? 
"A I thought it was the professional thing to do | 
to confirm my telephone conversation." | 
MR. GARTNER: Line 23. | 
"Q When was this telegram sent, Mr. Thaler? | 
Do you know?" | 
MR. GARTNER: Referring to Plaintiff's Exhibit 3 
on trial. 
"A Immediately after my telephone conversation 
| 
with Mr. Klein. I believe from the offices of the plant. | 
“Q Do you mean that you telephoned it in? | 
"A Yes, I think so. The address of where it was 


} 
sent must be on that telegram. If I remember correctly, it | 
| 
was at 10:52; is that correct? | 
| 
| 
| 
| 


"Q Yas, I think that is what it says. 
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10:52 p.m. or P, 


"Anyhow, I take i that that means p.m. But I 


+ 


am puzzled by the fact that there is a date of August 19th 
Pp g 


in this corner (indicating) ." 
That is this date of Auyust 19th, 


"Can you explain what that is (handing to the 


Witness). 


"A That is a copy of the telegram that 1 Wired 


from the plant and we received it at this date. 


"Q In other words, the copy was dated August 19th 


but in fact you mailed it on -- 

"A (Interposing) No, I did not mail it, 

"Q Iam sorry. you in fact telephoned the 
telegram from the plant, from the Time and Micro Plant on 
August 15th? 

"A Right. 

"Q At 10:52 p.m.? 

"A Right." 

MR. GARTNER: Now we have to go to 149 to Clarify 
that stilt further, your Honor. 

THE COURT: A hop, skip and a jump but go ahead. 

MR. GARTNER: Your Honor Will see the reason for 


it in a minute. 


MR. STREAM: Please, no comments, your Honor. 
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Don't be hurt by my comments. 

MR. GARTNER: Well, as long as you can comment 
and I can't, I guess I'll have to accept that. 

And please don't comment that way in front of the 
jury, Mr. Stream. 

ThE COURT: Well, both sides, neither side should 
comment and the jury will disregard no matter what the 
comment is. 

What page is that? 

MR. GARTNER: 149. 

THE COURT: Stick to our reading. 

MR. GARTNER: Line 1. Sorry, line -- 

THE COURT: Are you going back again now? 148? 

MR. GARTNER: Excuse me just a minute,your Honor. 

Yes, 148, your Honor, line 6: 

“QO. In. this letter, Mr. Thaler, you referred to 
your telegram dated August 17, 1966.” 

MR. GARTNER: And the letter is identified just 
before that as the August 19th letter, which is Plaintiff's 
Exnibit 4, dated August 19, 1966. 

THE COURT: All right. What is the question? 

MR. GARTNER: And it says, as stated in our 
telegram dated August 17, 1966. 

The question is: 
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"Q What telegram is that? 


"A (No response.) 


448 


"Q Is that Plaintiff's Exhibit 4 for 


identification?" 
MR. GARTNER: at is Plaintiff's T 
"A I don't know. I don't remember 
"Q A copy of which you furnished Y 
"A Would this be the date, the 17t 
difficult to -- I don't know what -- 
"Mr. Berman: Look at the letter. 
"A. Yee, 


August 17th was the date 


telegram. 


"Q And that is Plaintiff's Exhibit 


identification that you are referring to and 
Exhibit 13 for identification?” 

MR. GARTNER: 
On, trial. 


"A Yes. 


esterday. 


h? It is very 


of the 


4 for 


Plaintiff's 


It is Plaintiff's Exhibit 3 and 4 


"Q I believe you told us yesterday that the 


telegram was sent on the night of the appraisal, that it 


was phoned in at 10:52 on the night of August 15th. 


“Is your recollection now refreshed by this letter 


that in fact the telegram was notsent until two da 


you had completed the appraisal? 
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"A Yes.” 

MR. G " ¢: Now, page 213. 

MR. STREAM: 2 who? 

MR. GARTNER: 213, Mr. Stream, line 13. 

"Q When you were preparing your notes on 
August 15th on Plaintiff's Exhibit 2 for identification" -- 
it is Plaintiff's 12 on trial -- “you indicated a value of 
$4,000 as the market value for watch for machines which had 
inventory numbers 5503, 5504, 5504 and 5502, and in so 
doing, you changed the indicated market value for watch of 
$3,000" -- which had been on the Hirschmann report and I 
point to the red figure 4 written over the typed figure 3 
in each of these items under the heading "Market Value for 
Watch.” 

THE COURT: Now the question, 

"Q Cn what basis did you make that change? 

"A On the visual condition of the machine. I 
thought it was in good condition and therefore it was worth 
more. 

"Q These machines on which you checked the 
inventory numbers, they were the same machines which 


Hirschmann had indicated in 1964 were in its judgment worth 


$3,000? 


“A In my judgment, however, as being responsible 
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MR. 


STREAM: Just a second. I'll ask that th 


Court direct counsel to read the next question and the ] 
answer, please, beginning at line 12 of the page, page 
216, immediately following the answer just read. 

MR. GARTNER: Line 12, Mr. Stream? 

MR. STREAM: Yes, please. 


"Q Were you evaluating these machines in term 


vw 


of their value for the production of watch movements? 


"A I was evaluating them for the production of 
precision work in this plant, for what the plan was 
designed for as against -- as an integral unit of the plant."! 
| 

MR. STREAM: Thank you. 

MR. GARTNER: You are welcome, Mr. Stream. 

THE COURT: Now which paaqe? 

May 9 } 

MR. GARTNER: Page 219, line 23. 

THE COURT: Proceed, 

"Q Were you familiar with the Hirschmann 

‘ . - | 
Corporation in 1966? 

wat No, 

"Q You had never heard of them before? 

"A I had heard of them but I had never had any 


contact with them. 


"Q How had you heard of them? 


"A Well, they are in the machine tool field 
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| | 
2 | importers of Swiss and German machines. | 
3 | 'Q Is that all you knew about them? 
4 || “& Thats ali. 
5 | "Q You knew none of the principals? 
6 | "A I knew nothing of any of the principals. 
ioe "Q Did you in 1966 talk to anyone associated 
§ | with the Hirschmann Company? 
e) "A No, I did not. 
10 | "Q Did anyone in your company do that? 
| | 
& 
ll | “A Not to my knowledce, 
| | 
2 } "Q Can you remem+>r when you first heard about 
| | | 
13 | the Hirschmann Corporation?" 
e @ . | | 
j A } . 
i 14 | MR. STREAM: Now, your Honor, I will lodge an 
} | 
15 | objection as irrelevant and immaterial. 
| 
& 16 | MR. GARTNER: Oh, your Honor, the facts -- the Pe 
| 
17 || defense has said that they relied upon the Hirschmann report 
. 
18 || as an appraisal. 
19 | MR. STREAM: I'll withdraw my objection. It will 
| 
2 || go faster. | 
| | 
. 21 | THE COURT: Go ahead, then. 
2 | "Q Can you remember when you first heard about 
~ 
5 6 P | 
VS 23 the Hirschmann Corporation? | 
* | si | | 
aA | e When I had this report -- oh, you mean when I 
wt 3 first heard. Over the years we know the dealers in 
7 | | 
| 
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different areas of different machine tools. We know the 
mames. 


"Q You knew the names but you knew very little 
else about the company? 

"A Only that they were importers of Swiss and 
German machines. 

"Q Did you know anything about their reputation 


as appra.sers? 


“A No. 


Q 
Oo 
Oo 
Cc 
"n 
e 
oa 
@ 
7) 
7) 
= 
re 
ct 


"Q Had you ever had occasion to 
them? 

"A No. 

"Q Or your firm? Did your firm ever do busines: 
with them? 


"A Not to my knowledge. 
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MR. GARTNER: Page 222, your Honor, line ll: 
"Q Isn't it true, Mr. Thaler, that machines 
become obsolete, that a machine which may be worth $16,000 


in one year made two years later woul 


Q 
Co 
@ 
= 
2] 
nN 
ct 
7 
0 
] 
~ 
< 
~ 
ct 
un 


scrap value? 

“A. It is true, 

"Q Did you make any inquiry with respect to what 
the market demand for the Gruen recess and boring machine 
was in August of 1966? 

"A. Wo. 

"Q Did you make any inquiry as to whether there 
was any ready market for such a machine? 

"A. Bo." 

MR. GARTNER: Page 227, line 13: 

"Q %Inventory number 5220 is a Waltham pallet 
milling machine which you apparently valued at $1500, is 
that correct? 

"A Yes, 

"Q How did you arrive at that value? 


"A Which machine are you talking about? 


milling machine, $1500. 


4 The Waltham? 
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Was any market demand for that machin 
milling machine? Is this a machine 


use or a general use? 


| 


"A General use. t depend 


Ss 


ich has specialized 


attachments you put 


"Q Did the fact that this machine was adaptabl 


ct 
@ 
nm 
»- 
3 
(t 
oO 


for general use en 


"A The fact that it was in 


be used for the Purpose for which it 


plant, that is what determ ned my value 
"Q And you gave no thought 


your evaluation of its value at 


this plant and could 


was intended in this 


“> We,.* 
MR. GARTNER: Page 230, your Honor, line 20 
7g nese figures in this last column under the 


heading SPECREF" -- 
THE COURT: 


MR. GARTNER: 


They were your appraised figures 


MR. GARTNER: Mr. Stream is 
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2 jury somehow, but I don't know what he's doina. 
3 | THE COURT: The jury may disregard it and I will 
| | 
4 | ask him not to convert a courtroom into an amusement place. 
5 | I don't know that he was. 
6 | MR. STREAM: I am just standing up here using 
7 this lectern. 
3 THE COURT: All riqht, you may stand up there if 
9 you like. 
10 MR. GARTNER: “The heading Special Ref. which, I 
ll take it means Special Reference, they were your appraised 
2 | figures, weren't they? 
13 | "Q It is in the last column on all of these 
| 
14 pages? 
15 "A Yes. 
16 | "Q In Plaintiff's Exhibit 2 for identification"--| - 
17 | Plaintiff's 12 on trial. 
18 | "A Yes. 
Si\aniTicquee 
19 | "Q That heading had no signature to it, did pS 
| ' 
Dm | Special Reference? 
21 | "A No. 
2 | "Q %In other wo.ds, when you cot these sheets, 
3 that last column was blank and vou Simply used that as the 
| 
4 | place for putting your fiaqures? 
3 | ‘A Yes." 
A-721 
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MR. GARTNER Page 232, line 13 
"Q What about tne item which is listed a3 
; a Fesa 
inventory number 5390, Betee BIT 60 ton Press RPD, what 


does that machi 


your judgment 
"_ 
what it would 


"9 


buyer would be willing fo pay for that maching, inventory 


number 5390, 


Does that have ceneral application? 
Yes, 

And you valued that at $25,000? 
Yes. 

Would that machine have brought $25 


CCURT: Where do we go now? 


Would that machine have brought $25,000 in 


Did you qive any consideration as to what a 


if Time & Micro were willing to sell it? 


GARTNER: Page 236, line 3: 


What about inventory numbers 5060 and -69 
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micron-semi-automatic lathe? You changed the market value 
for watch which had been assigned by Hirschmann from $3,000 
to $4,000 each. What was the basis for that? 

"A That upon examination of these machines by me 
and in my judgment, they were in excellent condition and 
were worth the value that I placed on then. 

"Q Those machines, those micron semi-automatic 
la... es, would they have general application or use in any 
general machine shop? 

"A No. 

"Q Where would they be useful? 

"A In shops where they did precision work. 

"Q But they might be used in shops where they 
did precision work on watch making or fuse making? 

"A Yes. Wc 

"Q Did you have any judement about what those 
machines were worth on the market? 


"A My judoment was not concerned as to the 


market. 
( 
"Q Did vou have any judgment in that regard, sr. 
| 
Thaler? : 
\ 
"A No. | r 
"Q Did you have any idea about what a buyer would | 
| 
pay for those machines or for each of those machines if 
q 


A-723 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


® F B BR 


jwesb “Thaler 464 
Time & Micro were willing to sell them? 

"A Not without looking into the market at this 
time to see what they would bring on the market today. 

the. 

"Q You mean at speed time? 

"A Yes. 

"Q Did you look into the market then? 

"A I didn't consider it from that point of view 
at the time. 

"Q You didn't look into the market to see what 
the market would bring? 

"A. Me. 

"Q On those machines or any Others in thi 
inventory? 

"A That is true." 


MR. GARTNER: Your Honor, could we have a 


five-minute recess? I am getting a littl: 


dry and I am 
Sure the jury is getting a little -- 


THE COURT: Yes, I think we are all entitled 


ct 
oO 


it. There is no dispute about that, counsel. 
MR. GARTNER: Thank you, your Honor. 
(Recess) 
THE COURT: Let's ao on. 
MR. GARTNER: Page 238, your Honor, line 9: 
"Q Mr. Thaler, if these apprasied values which 
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you gave in the last column of these pages represented the 
value of the piece of equipment as part of the plant in 
place" -- 

THE COURT: Wait a minute, I'm lost. 238? 

MR. GARTNER: 238, line 9, your Honor. 

THE COURT: All right, I have it. 


"Q ~= represented the value of the piece of 


fey) 
e- 
Qa 


equipment as part of the plant in place and in use, why 
you add 15 percent for additional in-place value? 

"A This represented the cost of trading the 
machines at the source from which they came abroad, the 
carting of these machines from their source to the pier, 
tae transportation insurance of these machines from Europe 
to the United States, the transportation of these machines 
from the pier to the plant, the removal of the crates from 
the bases from the skids of the machines, also removing the 
skids, placing the machines on the floce and possibly having 
to build fvundations to insure that the machines would be 
level, the engineering and mill right work for the design 
of this plant for flow, the connection to each machine of 
electric, air and,where necessary, water. 

"Q Well, then, when you sa’ at the appraised 
values which you listed in the last column of these pages 


in Plaintiff's Exhibit 2 for identification" -- which is 
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Plaintiff's S-A on urial <-- “represented the in-place value 
of these machines, you don't mean that they really 
represent the in-place value? 

"A Yes, they represent" -- interruption -- 

"Q In what sense does the appraised value which 
you gave to these machines represent the in-place value 
when you have just given us a long list of charges and 
costs which would be necessary in order to get these 
machines in place? 

"A Some of these costs that I indicated to you 
in my last statement are applicable to the machines 
themselves, as I have indicated in my appraisal. 

"Q I don't understand that. What do you mean? 

"Mr. Berman: I don't understand the question. 

"Q The question is, what does the last answer 
mean? You say that some of these costs that you have 
indicated to me are applicable to some of the machine. Are 
they not applicable to all of the machine? . 

"A To all of the machines. And in addition to 
that is the fact that they were able to be installed and 
taken out of Switzerland, and the value of these machines 
in New York was increased by virtue of the fact that they 
were in New York, 

"Q Well, I believe" -- 
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2 | MR. STREAM: Just a second. There was a 
3 | objection to that question. It was restated at line | 
‘ MR. GARTNER: Which question are you referring to? | 
| 
5 || MR. STREAM: The question at line ll was objected | 
6 | to as to form and it was re: ated by you at line 25, | 
2 | MR. GARTNER: Well, I will read it all. | 
8 | MR. STREAM: Neo, I object to counsel reading a 
9 | question the form of which was objected to and is objected 
10 | to again, | 
11 | The question was not pressed, your Honor. | 
12 | MR. GARTNER: Your Honor -- | 
13 | THE COURT: Listen to your adversary, Mr. Gartner. | 
14 | MR. GARTNER: If your Honor please, I am | 
15 | listening to my adversary. | 
9 16 | TRE COURT: I have to listen. I can't listen to | : 
7 the two of you. I am listening to him first. 4 
is | MR. STREAM: Your Honor, lines Li to 19 on | | 
1 | 
19 | Page 240 is a question. That is ‘the question which counsel 
20 | is apout to read, beginning at line ll and eontinuing to | 
m a | Shi BP eee deen, £6, | 
2 There was an objection to form and the question | 
e 4 r was in effect withdrawn because it was restated at line 25. | 
m 24 | THE COURT: Well, then, the answer should -- the | | 
{ | 
id 95 | prior answer should be withdrawn. | 
| | 
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18 


19 


jwesb 
MR. STREAM: 


should be withdrawn, 


MR. GARTNER: 


MR. STREAM: 
THE COURT: 
do now What are you 


you going to read? 


MR. GARTNER: 


THE COURT: 


"Thaler 468 


There is no answer and the question 


too. I suggest that counsel -- 


I will start on line 2 


an 


, your Honor. 
Thank you, 


{ want to hear what we are going to 


going to read now, which question are 


Line 25, page 240, your Honor. 


All right, disregard the iner question, 


"Q You have testifiec tht the value which vou 


Put next to each one of these ite..s rer 7sents its in-place 


value as part of the plani? 


"A Yes, 


"Q You also testified th-t you dded 15 percent 


of that value and you 
represents transporta 
Isn't there a duplica 

"A No, bec 


the fact that they we 


have told us that that 15 percent 


tion costs and installation costs. 


ause the in-place value -- I considered 


te brought into New York under the 


circumstances in which they were brought and, therefore, 


were wort... chat much 
"Other than 
work and so forth, th 


to having it in place 


in place in New York. 
the engineering value and mill right 
ere waS a premium, there was a value 
in New York or the United States. 
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"Q Do you mean that there was an additional 
Value which you added on to what these machines would have 
been worth in Switzerland? 

"A Yes, 

"Q When did you add on that value? 

"A At the time when I considered the value of 
these machines in place. 

"Q How did you do that? pid you have a figure 
for the value of the machine in Switzerland and then add 
it on some increment for its value in New York? 

"A Basically the value of this machine was 
enhanced by the fact that it was in New York, regardless of 
the mill right work. 

"Q I understand that you are Saying that the 
value of the machine was enhanced because it was in New 
York and that you gave consideration to that enhancement in 
value, but how did you do it with respect, for example, to 
a machine which is described as a number 106 jewel staking 
machine to which you gave a value of $700? What part of 
that $700 represents the enhanced value because it was in 
New York rather than in Switzerland? 

"A Aside from the cost of transportation and so 
forth, the fact that it was available in New York, it was 
worth ten, fifteen, twenty percent, depending on the type of 
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machine to have it here in New York or in Pennsylvania 


where it happened to be. 


10 


ll 


12 


13 


14 


15 


16 


17 


> 8S B 


R 


" Ten, fifteen or twenty percent. 
, 4 ‘ 


Over what? 


"A Over the replacement value of these machines, 


Over the price 


, 


that you would have had to pay for these 


machines if you were able to buy them in Switzerland. 


"Q 
‘Schutz! 
you made your 
"A 
"Q 
"A 


*O 


What was the replacement value of this 


number 106 jewel staking machine at the time that 


appraisal? 
You have the figure there. 


What was the 


n 


eplacement value? 
About $900. 


Wait a minute. Which item is that? The 


‘Schutz' number 106. 


ud 


Stated by the 


$900. 
In other words, you took the figure which was 


Hirschmann report as having been the 


replacement value in 1964 as the replacement value in 1966? 


"2 


ae 


Yes. 


And you say that this machine was worth ten, 


fifteen or twenty percent more than the replacement value 


because it was in New York? 


" A 


The fact that it was available for use in 


New York or in Pennsylvania where it happened to be, that 


A=-7/30 
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jJwesb 
was worth a pr 


“@ D 


tell me? 
MR, 
your Honor? 
THE 
MR. 
THE 
to me. 
MR. 
your Honor. 
THE 
I will know. 
you have read, 
MR. 
THE 


MR. 


your Honor? 


THE 
line 6 is the 
line 13. 

MR. 


"Thaler 


; 
that 


id you compute 


Where are you now? Will yOu please 


GARTNER: I am reading along at page 343, 


COURT: What line? 


GARTNER: Line 19. 


COURT: You will have to give these lines 


GARTNER: I am just reading continuously, 


COURT: Just give them the Same, counsel, so 


Which lines have you read? Tell me the iines 


Sir. 


GARTNER: Yes, I have read -- 


Sir, 
COURT: 243. 


GARTNER: Just on page 243, you want to know, 


COURT: Yes, line 4 is the first question, 


second question, line 8 is the next one and 
GARTNER: 


That is where I am, line the 
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-~ 2 THE COURT: All right, pass on from line 13, then. 
eo 3 || "Q And you say that machine wes worth ten, 
- ‘ 
) 
wor 
4 | fifteen or twenty percent more tnan the replacement value 
5 || because it was in New York? 
e 
6 "A The fact that it was available for use in New 
aa a 
7 || York or Pennsylvania where it nhappened to be, that was 
. 8 | worth a premium. 
9 | "Q Did you compute that premium separately? 
| - . * . . 
10 | "A I included it in my evaluation. 
a 
ll |] "“Q How did you include it? Starting with the 
2 | figure of $900 as the replacement value for this machine, 
| ° ‘ ° . 
ee) 13 | will you ple: se tell me how you arrived at the figure of 
A | 
, : 
14 | $700 as its present value in place using this component 
15 | Of enhanced value of some ten or fifteen or twenty percent? 
% | | 
16 "A I increased the value of this machine by ten 
17 || or fifteen percent which was included in my figure of $700." 
e 18 | MR. GARTNER: Question on page 244, your Honor, 
| 
| 
9 | line 4. 
20 THE COURT: Yes. 
bd 21 "Q DO you know whether yOu increased the value of 
22 this particular machine by ten percent or by fifteen percent? 
ae 
= 23 "A Well, no, I just Simply used my judgment in 
a Hl 
O 2A making the decision as to how much more it was worth in 
25 New York. 
% 
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worth somewhat more, Something like ten or fifteen percent 
in the case of this Particular machine? 

"A About that. 

"Q Ten or fifteen percent more? 

"A Yes, 


"oO Ve 


a 
oO 
" 
rh 
K 
rh 
(t 
@ 
@ 
os 
J 
4) 
1 
) 
VY) 
3 
t 


recent more than what? 

"A Well, I would have evaluated it" -- 

MR. STREAM: “What. * 

THE CCURT: "What," 

"A What I would have evaluated it at if there 
had not been this difficulty in acquiring the machines and 


bringing them here. 


"Q What woule you have evaluated this machine at 


if there had not been this diff culty? 


» 
ue) 
o 
al 
a 
wY 
U 
n 
c 
it) 
on 
oO 
Nn 
tr 
| 
rh 
ct 
@ 
@ 
3 
re | 
@ 
| 
2) 
1) 
= 
(rt 


less, 

"Q Did you actually co through this process of 
evaluating first ten or fifteen percent less and then 
adding on ten or fifteen Percent? 

"A In each case, I evaluated it giving 


consideration to the fact that it was in New York and it 


didn't take much to arrive at the figure. I didn't have to 


it was 


use a calculating machine to add what I thought 


worth as a premium to have it here, 
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"Q Well, now, I am not askine vou nether you 
ed , ‘a , 21) eo ~ AsALais — IV. — wae - i 


had to use a calculating machine, Mr. Thale 


you whether in each case you 


to what ¢ Ss worth before you added on the increment of 
ten or fifte percent or whe.her you did that all in one 
step. 

"A I did it in one step. 


"Q Do you know in each case whether you added 


10 percent or 15 percent or 20 percent? 


"A No, I can't say for each specific machine 


- 


much I added, but I used my judgment as to 


like that 


the process of being a member of the Syndicate and so forth, | 


what it would be worth to <cauire in these states in 


addition or as a premium.” 


THE COURT: Now, where are we? 


MR. GARTNER: Continuing 244, 
"Q In other words, 
you gave on Plaintiff's Exhibit 2 for iden 
representec your one-step judoment of what 
machine was worth landed in New York? 


“A That's right." 
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landed in New York without having 


line 23, 


this appraised figure which 
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to go through 


mh 
» 
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fy 
ct 
b 
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i 


10 


ll 


17 


19 

20 
cm 

21 
* 
o 23 
xt 24 


counsel. 


now and then you 


THE COURT: This is Exhibit 16 for identification 
at the deposition? 
MR. GA ER: 1O., it if << 


MR. STREAM: It was marked Plaintiff's Exhibit 18 
in the ex-rination before trial of some witness and I don't 
mind it being marked directly into evidence. 

THE COURT: All right. Let Mr. Gartner take it 
and offer it, then. 

MR. STREAM: I think have the original. 


I ask that counsel mark the 


instead of the Xerox copy. 


THE COURT; well, mark it in evidence if 


there is no objection. 


MR. GARTNER: No objection, your Honor. 


(Plaintiff's Exhibit 13 for identification 


received in evidence.) 
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MR. STREAM: I would like the whole 


MR. GARTNER: I£ your Honor please, would like 
One line read to the jury. 

MR. STREAM: Consented to. 

THE COURT: Consented to. 

MR. GARTNER: I would appreciate it very much -- 


THE COURT: Look, he is giving you a concession. 


don't know "hy you should not take 4 


H4 
x 


MR. GARTNER: After he interrupted my statement, 


your Honor. That is not much of a concession. He has 


no 
right to interrupt me this way. 

ThE COURT: He is facilitating. Take it and 
read it. ; 


“AR. GARTNER: I am not going to take it I want 
to read one sentence in which this letter was received and 
then I will read it, your Honor. 


MR. STREAM: Consented to. 


THE COURT: All right, he consents. 


"Q Did you receive this letter Jat 


a 
rom 
oO 
? 
al 
Oo 
Oo 
@ 
n 
uw 


1966, Mr. Thaler, which Mr. Berman has just handed to me? 


Q 


" A 
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MR. GARTNER: Now, if the Court Please and the 
jury please, I will read the letter. 

THE COURT: This is now the Original in evidence, 
gentlemen, I assume. 

MR. STREAM: Yes, sir. 

THE COURT: Proceed. Read it. 

You may read it. 

MR. GARTNER: Mr. Stream has just taken my copy 
of the ietter. 

THE COURT: You want the original. The Original 
is what is in evidence, as I understand it. 

MR. GARTNER: I have no objection. 

THE COURT: I think you can read just as well 
from an original as the other one. 

MR. GARTNER: I just want my other copy back at 
some time, your ltionor. 

MR. STREAM: Mr. Gartnex is a crybaby. 

THE COURT: Disregard that. 

MR. GARTNER: I object to these prejudicial 
comments, your Honor. The man has no right to come up to 


my table and take my paper and then call me a crybaby. 


THE COURT: Wait a minute. Now wait. Why do you 


want the other, please? 
MR. GARTNER: It is my copy of the letter. That 
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is why I want it. 


THE COURT: 


Wait a minute. Which is in evidence? 


MR. STREAM: 


The one he is reading from. 


THE COURT: 


Isn't that the original? 


MR. GARTNER: The original is in evidence. 


THE COURT: That is the Only one that is going to 


| 

| 
| MR. GARTNER: I don't want to read the other one, 
| 


10 | I just want my property back. 
He 
il THE COURT: Okay, give him his letter, but you are 
| 
not to refer to it. 
eo 3 | MR. GARTNER: I don't intend to refer to it your 
I 
a | Honor. 
15 THE COURT: I am just telling you. Won't you 
e 16 || : , : -f 
| Please listen once in a little while, once in a dog's age. ‘ 
1} . 
i 
MW | MR. GARTNER: If your Honor please, I don't 4 
|} | 
oa 18 understand why your Honor shouts at me this way. I did 
i| } 
|| absolutely nothing. All I did was to ask Mr. Stream to 
| 
20 | refrain from -- | 
e 21 | ; mud | 
| THE COURT: All right, you proceed as I indicated. 
2 | That's all I want. Then you will be satisfying me. 
() 4 | 
a MR. GARTNER: May I have my copy back. 
| 
4 “ , | 
| MR. STREAM: No, sir. Let me tell your Honor what | 
3 | I want to do. I am sure the Court will agree. Let me keep 
| | 
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it while he is reading it to move it along. Then he will 
give me back my original and I will give him back his 
letter and everybody will be straigtened out. 

MR. GARTNER: This is a man talking about 
courtesy. He could have asked Mr. Brill to lend him the 
copy of the letter if that is what he wanted instead of 
just seizing it from me. 

THE COURT: All richt, he's borrowed it and now 
go ahead and read, and then you can get the other and make 
any other appropriate comments. 

MR. GARTNER: Unbelievable I have to be accused 
of being a crybaby in front of this jury because this man 
took my copy without the courtesy to ask for it. 


MR. STREAM: I will stand on the record, 
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did the enti 


Objection on the grounds of 


483 


Now, if we can turn to page 293, your Honor, in 


the second volume of 


weil, 


THE COURT: There seems to be somewhat of an 


Overlap, if I am not mistaken. 


MR. GARTNER: What seems to be an Overlap? 


THE COURT: The two books. The big black book 


and the little Black book but we are or nare 293 in the 


little black book. 
MR. GARTNER: 


[I'll try to verify it, i¢ your 


Honor will tell me what you mean. 


THE COURT: What page? 
MR. GARTNER: 293; 


"Q Did you examine the machinery or any of 


machinery during the auction? 


"A. No. 
"Q Did you form any Opinion about the condition 
of the machinery? 

"A Ii was in the same condition as when fr first 
observed it, whan I made the appraisal. 


"Q As the auctioneer moved machine to machine, 


re group of potential buyers go with him?" 


MR. STREAM: Just a@ second. I now renew my 


irrelevancy, incompetency and 


eau 


immateriality 
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THE COURT: As to Question 7? 
MR. STREAM: Yes. sir, andi the Succeeding 
questions, one at a time, however. 


MR. GARTNER: Well, your Honor, this relates to 


the -- 
MR. STREAM: Sale. 
MR. GARTNER: The condition of the macnines. 
THE COURT: What is the objection? Form or 
substance? 


MR. STREAM: I object on the grounds that it is 
irrelevant to this cause of action. 

MR. GARTNER: I sugqest, your Honor, that it is 
impertanc to establish that the machines that were sold at 
the auction were the same items that were appraised. 

TNE COURT: He's conceded it above. 

MR. STREAM: We concede it. We concede it. 

THE COURT: The objection is sustained to 
Question 7. Proceed. 

MR. GARTNER. Your Honor, I think it is 
Prejudicial not to allow me to read Mr. Thaler's own 
testimony. | 

THE COURT: I have ruled, counselor, and I don't 
Want any further comments about rulings. Time doesn't 
permit it, among other things, and it isn't necessary, in 
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to Ajax 


29, 1968, 


here? 


fication a 


save 


I can't discover all the 


fectly plain r 


coming up 


Honor? tf 


"om 


- “ 
Thaler 
' ing F ha + 4m ‘ a 
tne reading of the testimony of 
7 ¥ ‘f eo ~ 
Naler b° Mr. Gartner 


—y 


the 


Did have any cther communication frem or 


= & he = : 
after the auction? 


Yes. 
May I see it, please? 
Yes. (Handing) 


Wer 


Will you please mark a letter dated February 


as Plaintifé's Exhibit 


rh 


No. 26 


Now that is a letter -- 
THE COURT: Well do you want t9 2ffcr it 


MR. GARTNER: Yes. I 


letter dated -- 
THE COURT: Any objection 


to the letter, 


MR. 


nlease, 
to the-- well, 


MR. GARTNER: Can't I ever finish a séntence, 


was trying to say, for the record -- 


THE COURT: I thought you were through, Counselor. 


MR, 


GANINER: i th 


WHTTLIDRN [ot Ct COM AIMCO EL ay ‘ 


ah it} Pry Vi fy 1 tect 


or identifisation.") 


XxX 


an 


Qo 
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ll 
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I said "I wanted to offer a letter dated" and 
your Honor interrupted me. 

THE COURT: Bring it up here and have it 
marked for identification. That's the process. 

MR. GARTNER: I think it is proper to give the 
date of thea letter. 

THE COURT: It isn't necessary. It will appear 


On the letter if it is admitted. You will sava time there- 


Now please do as the Court suggests. 8 ae 


a suggestion. 


fication) 
MR. GARTNER: In that tone, your Honor, I am 
afraid it is more than a suggestion. 
THE COURT: There is no tone. 
You may disregard my tonc, members of the jury. 
[I am trying to facilitate this trial. 
MR. GARTNER: I offer Plaintiff's Exhibit 14 
in evidence, your Honor. 
ue 


MR. STREAM: I object to - It is not the 


best evidence. 


I offer to -.counsel tia Original counterpart and 


Suggest it be marked in its place. 
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THE COURT: I'll take the Original. 
MR. STREAM: And I am going to hang on to the 


copy so I have something to work Wwiltn, with the Court's 
permission. 

MR. GARTNER: If your !lonor please, I am not 
offering the envelope which-- why is your Honor throwing 
your book down? 

I am not offering the envelope. ~ 

THE COURT: I didn't Say anything about the 
envelope. Youae the one that mentioned it first. 

MR. GARTNER: Mr. Stream has just handed this 
to me with an envelope attach: 3. 

THE COURT: You don't have to worry about that. 
He is not suggesting that you take that. He is suggesting 
that you take the Original, without the envelope. 

MR. GARTNER: This is the Original,your 
Honor, with the envelope. 

MR. STREAM: If he doesn't want to use the 
envelope, he can tear it up. I don't care. It doesn't 
matter to me. 

THE COURT: Take it off, then. 

MR. STREAM: Unbelievable. 

TUE COURT: Then there will be no disagreement. 

MR. GARTNER: You may want the envelope, Mr. 


Stream. (Handing ) 
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2 
TNE COURT: Have it marked for identification. 
3 
MR. GARTNER: This is to he marked as Plain- 
I 
i tiff's Exhibit 14a, please. 
5 || 
(Plaintiff's Exhibit 14A marked for identi- 
6 | 
| fication) 
2 | 
MR. STREAM: I consent that it be received. 
8 
THE COURT: Mark it in evidence. 
9 | 
i (Plaintiff's Exhibit 14A received in evidence ) 
10 | 
| MR. GARTNER: It is a letter dated March 14, 
ln | 
196 addressed to Mr. David Kriser, President, Industrial 
12 
Pants Corsoration, 211 Fast 43rd Street -- 
13 | 
THE COURT: A little louder, please. 
14 | 
} MR. GARTNER: I am sorry, vour Honor. 
15 ii 
~~ 211 East 43rd Street, Now York, New York. 
1¢ | 
"We have not communicated with Industria! 
17 
Plants, Mr. Kriser, since our exchange of correspondence 
18 
O71 Pebruary 26th and 29th and March 8th, 1968, because 
19 
we were undertaking to dotermine the precise extent of 
2 | 
| the damages sustaincd by Ajax as a result of the gross 
21 | 
| error contained" -- 
2 | 
| MR. STREAM: Just a second. Excuse me. 
23 | 
These two letters are not the same. 
24 
May I hold this for a second, please? 
3 
MR. CARTNE?:; YOu gave this to ma,Mr. Stream. 
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MR. STROAM: May I'please hold it for a minute? 
! 
t " ; a le o 
Your Honor, I qave him the wrong letter. 
} 
7 Qo ’ 7 q ‘= a. 
THE COURT: Well, he made a mistake. 
| 
cm a af e = Tr 
MR. STREAM: It only shows that I am human. 


I gave him a letter dated 


29th. 


THE COURT: G right one, Counselor. 


MR. GARTNER: If counsel would not interrupt 


mc while I am putting in my evidence, he wouldn't make 


1] 


12 


13 


14 


24 


those mistakes. 


MR. 


Honor. 


THE CO 


oO 
rh 
| a 
(t 


we ask that the co 


There is nothing I 


URT: 


GARTNER: Well 


This 
, 
can 
You can 
? 


is being interrupte 


d. 


' 


can't stop 


With the 


any of 


Court's 


14A he marked by simply substuting 


THE CO 


MR. 


copy. 


BLES 8! 


mm. 
a\a « 


STREAM: 


KN iit 


% 
Well, 


Ce eS | 


does 


rrect ribbon copy of Pl 


want none 


stop,your 


oo 
— 


rh 
tt 
Vv 
r) 
x 
+ 
| ae 
u 
be 
ct 


] 
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2 mre Qo mn ; : } 
THE COURT: He is trying to correct the record. 
| 
3 | “ ; ; 
MR. STREAM: I am astonished he didn't know 
4 | 
that he was reading-- 
5 jj , . 
H MR. GARTNER: He is commenting that it is my 
6 | 
Fault that he is astonishc2 “hat I didn't know that he 
|| 
| gave me the wrong letter. 
8 ! . . . . 
It is absolutely incredible. Everything that 
2 5 
9 || f : 
| is hanpening in here is put on my shoulders. 
10 : ; ; ' 
THE COURT: We will take a little recess, Coun- 
\} | 
1 | | 
selor, Ow. 
12 | At eae ee Pi Se 
H MR. GARTNER: He is astonishod that I didn't know 
3] 
1 » a 
14 | aa ' 
i THE COURT: I would like to see counsél in the 
15 ; 
robing room with the reporter. 
16 | 
(In the robing room) 
17 | | 
THE COURT: Please be seated. 
18 | i’ 
Now, I want to Say this, Mr. Gartner, first, 
19 | . | 
to you: If you go on this way I shall consider lodging 
2 | ' , 
| contempt charges aqainst you during the course of this | 
2. | | 
trial. You Simply cannot control yourself and you repeatedly 
2 * . . . . | 
ro disobey my instructions as to making comments and arguing 
= 2 | a 
& as to rulings. | 
~ 24 | 
( And I shall do the same if the case arises with 
— 
| Mr. Stream, I don't think it vet. arises. He is attempting 
e 
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25 


to cooperate in the submission of the papers and the ex- 
hibits and I have said what r have said. 

Now. that is all, gentlemen. 

MR. GARTNER: ‘May I comment, your ionor? 


THE COURT: Oh, you may, if you want to say 
something. 
MR. GARTNER: First, I resnectfully apologize 


to the Court for the-- 


THE COURT: Why do you say “of course"? 


MR. GARTNER: Because Hr. Stream deliberately 
interfered with my introduction of my own €) 
handed me another copy which your Honor then ruled could 


be marked in c¢vidence, 


THE COURT All richt. 
MR. GARTNER: When I Started to read from it 


Mr. Stream, in the presence of the jury, said that he was 


astonished that I had not noted that the letter which he 
gave mé was not the proper letter and that I should not 


as 


have started reading from it 


’ tat? re 
THE COURT: Well, that is an appropriate remark 

T ' } 2 - “ 
MR. GARTNER: I don't think it is an appropriate 


+ 
~ee 
tt 


, Of course, I lost my temper. 


pr 


(Oe 


m 


teP) 


« 


10 


= 8S BB 


R 


494 


« 


J5:mg 
remark. 

THE COUlfe We is merely attempting to correct 
& paper which he had given you. 

MR. GARTNER: I£ he tad 

THE COURT: Wait a minute. I am not going to 
listen one bit more. We will proceed and keep in mind what 


I told counsel. 


MR. GARTNER: Your Honor, I most respectfully 


THE COURT: All right. Your dissent is on the 


record. The record will sneak for itself, 
Close that door. 
MR. GARTNER: I think the record Will speak 
for itself and I think proper inquiry-- 
THE COURT I'll rest on the record, Counselor. 
MR. GARTNER: Well, I am preparec to rest on 


the recerd, too. 
THE COURT: Go ahead and see if you can control 
your temper. Ycu certainly lost your temper there. Now 


you are telling me you had to lose your temper. 


MR. GARTNER: Your flo 


3 


or, I did not lose my 
temper. I was simply responding to what Mr. Stream had 
Said, that he was astonishoad that I was reading from a 
paper which ho himelf handed me.. 
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"Thaler 
(In the courtroom, jury present.) 
THE COURT: We will ago on to a quarter to one. 

MR. STREAM: With the Court's permission, I 
would like to have the clerk of the Court attach the marker 
for Plaintiff's Exhibit 14-A to the correct letter, namely, 
the ribbon counterpart of Plaintiff's Exhibit 14 for 
identification. 

MR. GARTNER: I object to that, your Honor. The 
letter was offered and accepted in evidence and I would ask 
that the other letter be marked Plaintiff's Exhibit 15 and 
that the letter which is already in evidence remain in 
evidence. 

THE COURT: Let me see it. f thought you had 
agreed on something. 

MR. STREAM: I thought so, too, in the light of 
the comment by counsel -- 

THE COURT: Just a minute, Mr. Strean 

What exactly do you want to do now? 

MR. STREAM: I handed to counsel a ribbon copy 
cf the wrong letter. I handed him the one marked 14-A, 
t...nking that it was the ribbon copy of Exhibit 14 and it 
wasn't. 

I now gave him the Proper ribbon copy of 14, 

THE COURT: is that 29? 
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MR. STREAM: That's the one yOu have, Judge, and 
I would like to have the exhibit correctly marked and I 
would like to get back the wrong letter which I shouldn't 


have given him. It was just a mistake. 


THE COURT: Now, wait a minute, Mr. Gartner. 


Come up here and show me which letter you are talking about. 


They both appea to be 29. 
MR. GARTNER: May I, your Honor? 
THE COURT: I am trying to find out what Mr 
Stream wants me to do. Will you wait just a minute, 


please? 


MR. GARTNER: 


tH 


thought you asked me. 


THE COURT: No, I did not ask you. 


MR. STREAM: Your Honor, 14 for identificati 


is this letter -- 
THE COURT: That is the mistaken letter you 
handed? 


MR. STREAM: No. I handed counsel -- I mea 


hand counsel the Original of Plaintiff's Exhibit 14 f 
identification -- 

THE COURT: Whic.. one is it? 

MR. STREAM: The one that you now have in f 
you is the ribbon copy. By error I handed him a lett 
which was not the ribbon counterpart. It is a differ 
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~ 


letter and the clerk attached 14-A to it and I am asking 
the Court for leave to substitute the right letter. 
THE COURT: This one here? 


MR. STREAM: That's riqht, your Htlonor. 


THE COURT: Why should th 


1) 
Nn 
@ 


be an objection to 
that? 

MR. GARTNER: I do object and I think both shoulda 
be in e\..ence and since l4-A is already in evidence, we 
Simply have to,mark the other one as 15. 

MR. STREAM: Since I marked the other in error, I 
ask the Court to suppress it at this time. It may go in 


during the defendant's case. 


THE COURT: Who offered this one? 


MR. GARTNER: Mr. Stream offered it, gave it to me. 


MR. STREAM: May I start over, so we Straighten 
this out? 

THE COURT: Yes, 

MR. STREAM: Counsel handed to the Court this 
Xerox copy of a letter dated February 29th and he had it 
marked 14 for identification. 

THE COURT: Mr. Gartner. 

MR. STREAM: Mr. Gartner did that. He then 
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evidence and 
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101 
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aid I object, I 


nal of that and 


in my £)1e and I nicked out the wrona Origina 


Ze is a 


ro) 
> 


Said, please, 


THE 


t 


THE 


MR. 


it is th 


COURT: 


STREAM: 


COURT: 


STREAM: 


COURT: 


GARTNER: 


COURT: 


counterpart of 14 and 


exhibit to be 
MR. 
separately as 
THE 


MR. 


read to 


GARTNER: 


Plaintiff's 


COURT: 


GARTNER: 


On the other letter. 


THE 


COURT: 


You want to withdraw it? 


¥ 


different 


es, 


letter and quickly he marked it 


in evidence and started to 


si 


read it to the 


r. 


Withdrawn, 


r 


Overruled, 


I now offer to counsel 
consent that that be ma 
the jury. 


I think it should be 


Make it 


The other one is being 


Te 


And 


aol 


wae 


Exhibit 15. 


15, then. 


e other marker 


is withdrawn. 
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MR. GARTNER: It may be withdrawn from evidence 
but it is marked as 14-A for identification. 
THE COURT: I have ruled. Now proceed as I just 


Stated, counselor. 


MR. GARTNER: Would you please mark this letter 


identification.) 
THE CLERK: And received? 
MR. STREAM:: You are putting it in evidence? 
MR. GARTNER: Yes, 
MR. STREAM: Is that the ribbon copy? 
MR. GARTNER: You better look again. Maybe you 
made another mistake. 
MR. STREAM: Yes. This is the right one, 
THE COURT: You don't have to make that cemment. 


MR. STREAM: This one is the right one and I 


marked in evidence, 
(Plaintiff's Exhibit 15 for identification 
received in evidence.) 
THE COURT: Now, are yOu through with the 
deposition yet? 
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MR. GARTNER: Not quite, your Honor. I would 


like to read this letter which has just been put 


THE COURT: All right. 

MR. GARTNER: February 29, 1968, Mr. Jesse 
Thaler, Vice President, Industrial Plants Corporation, 211 
East 43rd Street, New York, New York. 

"Your letter, Mr. Thaler, of February 27, 1968" -- 

MR. STREAM: Can I borrow your copy of this? 

MR. GARTNER: Yes. 

"“e= addressed to tloward Xlein and my letter of 
February 26, 1968, addressed to Mr. Kriser, apparently 
crossed in the mail. I presume by this time you have seen 
my letter and understand our position. 

"Unless you have other plans which you which to 
propose, I suggest you pass on this information that you 
mentioned in your letter to Mr. Irv Richland, the Richland 
Company, 32 Joyce Road, Plainview, Long Island, New York, 
phone 516-935-6137, who is handling the sale of the 
equipment. 

"Under the circumstances, in view of the fact 
that Richland is handling this, there may be some way he 
can work something out with these people ina split 


commission. Therefore, unless you wish to take over the 
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equipment in its entirety and handle the sale thereof 
which is agreeable, we might as well handle it all through 
Richland. 

"If you disagree with my thoughts or feel there 
is a better way of handling this matter, please let me hear 
from you and I will arrange some other format for the sale 
of this equipment. I suggest you write directly to me, 


Since I will be handling this matter f£ 


a 


Om now on, 
"Very cordially yours, Norman Lewis, President." 
The next question on 299, line 20: 


"Q Do you have the letter of Feb 


nH 
Cc 
ow 
"mt 
< 
N 
~ 
cr 
rh 
" 
Oo 
= | 


Mr. Lewis to Mr. Kriser which is --" I'm sorry your 
Honor. It is line ll. 

"Q Do you have another letter? 

"A Yes (handing)." 

MR. GARTNER: Mr. Thaler has produced another 
letter from himself to Mr. Lewis dated March 8 

Will you please mark that as Plaintiff's Exhibit 
No. 16 for identification 

And I would offer that letter as Plaintiff's 
Exhibit 16. 

(Plaintiff's Exhibit 16 marked for 

identification.) 
MR. GARTNER: I offer it in evidence, your Honor. 
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MR. STREAM I have no objection. 
THE COURT: Mark it in evidence. 
(Plaintiff's Exhibit 16 for identificatio 


Norman D. Lewis, President, Ajax HNardware 
Corp.: 
"Dear Mr. Lewis This wil 


letters dated 


acknowledge: your 
undoubtedly 


York 


Anow that the writer met with your Mr. Klein in New 
recently. He informed me that the remaining machine 
equipment had to be removed from the plant in Strasburg. 


He also requested that we ad 


dealer would be best qualified to handle the sale 
On a plecemeal basis. 


warenouse nor do 


j 
oO 
ct? 
oon 
w 
© 
wy 


machin dealers, both on th 


ry, we 


anc East Coast. We finally acreed on the Richlana 


with whom Mr. Klein made a deal. We shall do all 


to assist Richland in making some arrancements with 
some of this 


Sits. £.2. ChE Sale-of 


Continent. 


was not what 
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9 " ' " : 
® A We were to get one percent of the first -- 
3 | I don't quite remember -- one percent of the first $100,000, 
* | a half percent of the next $250,000 -- $200,000 or $250,000 --+ 
e ii 
° || and a quarter beyond that." 
° THE COURT: Will you slow down a little bit in 
' || your reading? 
| 
8 | » - 
MR. STREAM: Y; your Honor. 
3 
"Q <A quarter of a percent beyond that? 
0 | "A. Vee, 
11 "Q What kind of an appraisal did Mr. Klein ask 
12 
you to make? 
13 "A The value of the dant in place and ready for 
4 | | 
4 || ; 
Operation, continued operation. 
| 
S| "Q Do you recall anything else in your conversa- 
16 } tion with Mr. Klein? ‘ 
| 
17 "A Yes. 
18 | "Q What was that 
19 "A He impressed me with the urgency of doing 
| 
20 this appraisal because they were then in the process of 
| 
21 1 negotation with the government for the production of fuses. 
22 a “ 
"Q Who was in the process of negotiation? 
' 
4 ' 
"A Ajax, 
' 
9 ' . ‘ 
“ "Q This was not Ajax's plant, was it? 
9 ° 
5 "A Not yet. I don't believe. I don't know 
| 
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that part it. Ajax was negotiating for th purchase -- 
Sorry. Ajax was negotiating this contract with the 


government to 


value of the plant was as an Operating business. 


wn Dia a ~ : ; 
~ Lid Mr. Klein explain to you whv 


necessary for them to know the 


financing? 


(Tt 
Oo 
o 
1?) 
nm 

" 
0 
= 

3 

O 
ss 

@ 
@] 
| 


"A They were going 
Strencth of the dollar value that was placed on 


“oO borrow money? 


"A Yes. 
"Q Did you inquire of Mr. Klein or di 
you the relationship between Precision Time and 


MR. STREAM: Page 37, line 9. 
"Q Is that the vurport of your 


the conversation that vou were told -- 


and line again? 
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"Q Is that the purport of your recollection of 
the conversation, that yOu were told that Ajax was 
going to -- 
MR. STREAM: Can I perch up here, judge, without 
being offensive to anybody? 
THE COURT: Oh, I don't object 
"Q Is that the purport of your recollection of 
the conversation, that you were told that Aja: was going 
to engage in some forme¢ financing wit} respect to the 
machinery of the Precision Time Company and that thet is 
why they wanted the appraisal? 
"A It was not Only the machinery; it was the 
plant in its entirety as an operation fof the production 
fuses. | 
"Q Is that the best of your recollection of the 
entire conversation that you had with Mr. Klein?" 
MR. GARTNER: Excuse me, your Honor. I don't 


Want to seem uncooperative but Mr. Stream i 


wo 
“a 
| 
ct 
ct 
= 
| 
Q 
ai 
- 
Q 
rg 
ins 


Over me here and it is very uncomfortable, 


THE COURT: Well, if you object. He asked if 


MR. GARTNER: I didn't want to object at the time. 


THE COURT: Now you have objected end now he has 


moved, 
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MR. GARTNER Thank you. 
MR. STREAM: Line 17, pa- 
"Q Is that the best of 
entire conversation that you had w 


ap 


allotted to me 


provide me wit 


by another com 


is 


because he was 


He said that he rea 


> | 
+ 


ae 

4 . 

vo! recollec+*+i = a 

i< recoilection ° tne 
= _ 

1th r Klein? 

ized that the time 


to make this apprairal was indeed very short 
lp me in making this appraisal, he would 

h an appraisal that formerly had been made 
pany. Also, that he would nave a Mr. 

to be the vice px dent in charge of 
of Time and Micro, which it became -- 
Time and Micro was what? 
The new name for Precision Time. 
The company to which you have been referring 
ime? 
+nat was the original name. 
It was then known as Time and Micro? 
Yes." 
STREAM: Line 16. 
You say that he told you something about Mr 
me was to be there to be the man in charge 
he fuses, would accompany to help me 

very fam’ iar and knowledgeable with the 


“_ 


10 


ll 


21 
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being conscious of the shortness of the time allotted 


What did 


the time 


you 


"A 


the next day, 


ing to manufacture. 


You said that Mr. Klei 


mean by that? 


It was moved up from a: 


I believe, to mak thi 


‘ds, they wanted this appraisal fo 


earlier 


With Mr. 


would pr 


called m 


the next 


ra 


- 


e 


han 


+ | 
Klel 


my first discussion wit 


n? 
Yes. 
In other words, when y 
to make the appraisal 
Right. 

-- Mr. Klein asked tha 


AS a matter of fact, I 


: +s tus 7 741 
Said that he would lik 


Let's see if we can co 
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witness, Mr. Thaler, got this exhibit, it was minus the 
fed figures and minus the tapes. 

MR. GARTNER: And minus the tapes. 
THE COURT: All right. 

"Q Was it handed to you or was there Ly 
covering letter with it or anything like that? 

"A I believe that he handed it to me at the 
time for the reason that I wanted time for the purpose of 
familiarizing myself more with the type of equipment that 
was there, which would have required perhaps two weeks in 
order to be able for me to come up with the proper places 
with the market prices, so he said 'We can help you with 
that; I have an appraisal here which was made by Hirschmann 
and Company; they are the importers of this equipment; they 
handle this equipment; they are very qualified to establish 
a value of this equipment.’ 

"And then he also said, 'We will have to, because 
of the shortness of time, we will have Mr. Haakenson 
accompany you and you can rely on him because he is very 
familiar with this equipment and this would save time, 
Since we need this information very quickiy,."” 

MR. STREAM: 

"Q Mr. Thaler, was Mr. Klein handing you this 
Exhibit 12 in evidence as an appraisal or as simply a 
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list of the equipment which he wanted you 


"A It was a list of equipment and on it 


appraisal that was made by this 


"Q I understand Mr. Klein tell 


that you should rely upon the appraisal which the other 


people made? 


‘We want this appraisal upgraded,' 


and I can rely on the appraisal made by Mr. I 


I forget his name -- the president of the company." 


MR. GARTNER: Excuse me, your Honor. I think 


Stream should continue to read the following questions 


through to the next page. 


THE COURT: Well, maybe is going to. 


MR. STREAM: [I do that. 


MR. GARTNER: Well, I 


pages, 

MR. STREAM: Just lcoking ahead to see where it 
ended. Continuing on Dage 44, 

"Q He told you that you could r ely on the 
appraisal that was made by Mr. Hirschmann? 

"A Yes. So that to save time, so as to Save 
time in establishing the value, since it waS more or less 
Of a special nature. 

"Q What did he want you to do? 
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"A Upgrade it. 

"Q What did that mean to you, upgrade it? 

"A TO see whether the values as of the date of 
my appraisal, what the value would be as of the date of 
my appraisal. 

"Q In other words, he wanted you to give him 
your opinion as to what the value was as of the date of 
your appraisal? 

"A Yes." 

MR. STREAM: Your Honor, on page 53 at line 21. 

"Q And are all of these other sheets" -- referring 
to Plaintiff's Exhibit 21, your Honor, the Hirschmann 
appraisal -- 

MR. GARTNER: Plaintiff's Exhibit 12. 

MR. STREAM: I am sorry. It's 12, not 21. 

"Q And are all of these other sheets in the same 
Order in which he gave them to you? 

"A I believe so. Certainly the inventory. 

"Q The inventory numbers? 

"A Yes, 

"Q They are in the Same order? 

"A Yes. 

"Q Some of these sheets are pasted onto ledger 


sheets. Were those ledger sheets -- 
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not part of what 


"A. No; 


MR. STREAM: On Page $l, your Honor, 


and Mr. Gartner i 


12 in evidence and Particularly to certain sheets in 


which we will get 
"Oo My. 


On the stationary 


to Mr. Jacob Shriro and to that is pasted a card of Mr 


Howard Klein. 


welt 9 Yes 


"Thaler 318 


that initially those ledger sheets were 


he gave you? 


S Still referrine to the Plaimiff Exhibit 


to in this question. 
Thaler, there is a copy Of a letter here 
Of the Hirschmann Corporation 


n, addressed 


. . 


"Q Were both of those papers given to you at 


the same time as 


"A Yes 


MR. STREAM: Will 


Opened the report 


MR. GARTNER: 


the reading? 


the Hirschmann 


8 ee ee 


counsel stipulate that I have 
to precisely those pages? 


Yes. But do vou intend to continue 


MR. STREAM: Thank you. 


"Q Were they attached to th 
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"A I don't recall," 
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"Q Mr. Thaler, have you given us your complete 
recollection of your conversation with Mr. Klein that first 
time in Mr. Shriro's office? 

"A I think I have, based on what I Said. I 
think that there is nothing that I can add to it with the 
exception that he again reiterated the fact that he was 
most anxious to have this done as quickly as possible and 
that he would render all assistance based On the appraisal 
that was made, which I could rely upon, so as not to have 


to wait two weeks or three weeks in order for me to 


| 
| 
| 
| 
! 
' 


ascertain certain values that I could rely on the information 


that he gave me in respect to Mr. Hirschmann's appraisal as 
well as H. akenson's appraisal, that these were qualified 
men, that in order to expedite things, that I should rely 


completely on what they said. 


H 


“6 As . 


understand it, at the meeting in Mr 
Shriro's office, your offer was to conduct the appraisal 
within a week or begin the appraisal within a week. 


Yes. 


"Q And when that meeting had concluded, that was 
g , 


| 


the basis upon which you left it? n other words, that you 

were to conduct the appraisal, to begin the appraisal 

approximately a week after? 

A Approximately a week after my meet 
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That is, did he ask for an in 


entire plant or did he ask fo 
ask for a liquid -alue? 
ask you to make? 

"A He asked for a 


plant intact, in-place, ready 


"Q And is t all 
"A At that time, y 
“Ss -p yOu mean at 


give him an opinion as to wha 


had to sell it at Public aucti 
MR. STREAM: Now, your 


matter of fact, I am going pa: 


kind of an appraisal did he 


he asked for? 
es. 
tne meeting with Shriro? 
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Clarity, page 72 should be read. It refers to the alleced 


plaintiff has read what he wa 
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i 

9 |i "Q Do you remember the day on which you met him, 

3 meaning Mr. Haakenson? 

4 | "A The day of the appraisal." 

5 |i MR. STREAM: Next, 81, line ll: 
' 

6 | "Q Was that date August 15, 1966? 
| ' 
" mh 3 r 3 " 

7 || A The date cr the inspection, right. 
{ 
= . 

8 MR. STREAM: Now on page 82, your Honor, line 3: 

9 || "Q When you met Mr. Ilaakenson at the Wall 

1 | Street Heliport, did you have a conversation with him about 

10 > é 

11 | «the appraisal? 

2 "A Naturally we talked about what we were going 

13 to see." 

14 |] MR. STREAM: Now the question at line 19: 
| 

5 || "Q Did you have" -- 

16 || MR. GARTNER: I don't think he should Skip the 

17 intervening question. 

18 MR. STREAM: It has been read to the jury, your 

19 Honor. 

20 THE COURT: You read it, counselor. 

21 | MR. GARTNER: In context it doesn't make sense. 
| 

ya) MR. STREAM: I'll read it over again: 
| | 
| ' 

3 «| "Q What did you say and what did he say? 

” || "A Well, he told me that what I am qoina to see 

25 was a highly precision plant that was originally designed 
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and encineered to produce precision w 


down and it was th 2Sire of the Aja 
the plant which Mr. Haakenson was cul 
advise him that the equipment contain 


in principle the kind of machinery th 


in order to make the fuses for the Go 


Q Did you have any other 


Kind of appraisal that yOu were to mak 


I knew what kind o 


have been, to accumulate all of this 
plant in time for Ajax or whatever th 


whatever other nane of th corporatior 


fuses, tO acquire this equipment 


co use it 


this was ready for operation." 
Page 97, your 
"Q Referring to the day of 


is August 15, 1966, was there any bre 
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the anvraisal, which 
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because of the urgency of getting this 


Klein that day.” 

MR. GARTNER: I am sorry. Did you say line 24? 

/ 

MR. STREAM: Yes, sir, page 96, line 24. 

MR. GARTNER: I think you said 97. 

THE COURT: You read numoer 14. 

MR. STREAM I beg your pardon. 

THE COURT: All right. 

MR. STREAM: I started on line 24 of page 96 and 
I'll start there again to keep the continuity: 

"Q Was there any break for lunch? 

"A We couldn't afford to take any time for lunch 
eecause of the urgency of getting this information to Mr. 
Klein that day." 

MR. STREAM Then skip down, if you will, to , 
line 1] 


Spent? You 


ten o'clock at night? 


"A There was no break in your making of 
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jwesb Thaler 
value, not broken up into individua. 


"9 Yes, hav you ever 
"A Yes. 
"Q Were you specifical 


ley 


$33 


asked by the particular 


client to do that kind of an evaluation? 


"A Yes: 


"Q Did you render written reports of such an 


"A There are times when 


values of the plant as an in-plac 
Now, your Honor, I woul 
Volume 3. 


MR. GARTNER: Your Hono 


should continue reading at that point 


- 


made reports of the 


facility and in use." 


MR. STREAM: I don't choose to read for clarity 


and I want the right to continue 


sequence so this jury understands 


to 


au 


read in my own 


my side. 


THE COURT: You have a riaht to read in your 
own sequence but if there is a reasonable requirement, I 
will direct it, as I said before. I don't think it is 
necessary -- 

MR. GARTNER: It coes on. 

THE COURT: Yes, it goes on. I dces't think it is 
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up on that 


I want 


volume. 


Robert 


a2 ' 
Of this 


We are 


FirR. 


fe 


MR. STREAM: Pace 328, your Honor. 


Geral court. 


THE COURT: Well, was he counsel at 
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ton) me - }* wr 99 13a°7N090 
ion on that date, whic vas September 22, 19/70 
_ . ‘ , a 
MR. GARTNE No. I will stipulate that Judge 
Carter who was a member of my firm is now a judge 


jbesb 5355 
2 | MR. STREAM Yo objection to the introduction 
a 3 | or receipt of i8 in evidence 
I! 
- 7 XXXXX 4 | (Plaintiff Exhibit 18 received in evidence.) 
3 || MR. GARTNER: It is on the letterhead -- 


THE COURT: Before we qo on, gentlemen, Mr. 


7 | Gartner, will you kindly give the reporter your deposition 
t} 
« 8 | which you have marked? 
9 MR. GARTNER: Yes, your Honcr; here it is. 
10 || THE COURT: Are the other marks on for Mr. 
« | : 
ll | Stream's questions? 
12 || MR. STREAM: Yes, sir. 
i} 
« 13 | THE COURT: All right. He doesn't need it now. 
ae ne 
i4 Go ahead with this flood of exhibits, if you can. 
| 
| —_— oa i a . ‘ P 
15 || MR. GARTNER: Your Honor, Mr. Stream, by raising | 


this question about exhibit 17, reminded us that this 


Led | oe - 
7 | exhibit was not read before the recess. It was introduced 
i] | 
18 || in evidence but it wasn't read, so I would like to read 
19 it now. 
SNE POs SR < +4 : ‘ ; 
20 THE COURT: All right. We'll listen to the read- 
| . 
e 21 | ing, too, as long as we have to. 
2 | MR. GARTWER: Well, I am sorry vour llonor is so 
| 
3 || long-suffering but -- 
i} 
9 mut enrrom r , c , - 
A THE COURT: I think some of these thinas -- I am 


25 
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Ou question me about it. 
ee | 
6 | MR. GARTNER: Your Honor -- 
| 
| 
7 | meu on oles) co 
THE COURT: vO aneac and read ie. 
e : i} MR. GARTNER: To saythat a document is not 
9 material even before I read L© 18S prejudicial, wur Honor 
/ a oryerr T an i ’ 
10 || ~OURT: I don't say it is not material r 
o | 
| ‘ | + - 3 LS 
ll Said I would let the jury decide i+. iow they are entitled 
e 
me to hear it. 
| } _ ’ ~ 
e 13 | MR. GARTNER: Thank you, vour Honor 
14 i (Mr. Gartner read Plaintiffé Exhibits 17 and 18 
| 
15 to the jury.) 
s | 
16 MR. GARTNER: The next document WOuld like 
a 
7 | marked is this continuing Suarantec. 
| 
| 
vvvy ] | ¢ sen ; 
tae 18 | (Plainti€f Exhibit 19 marked ‘for identification. 
| 
| c >> ‘ tT 
9 | MR. STREAM: Your Honor, we have stipulated +c 


> 3 


l Offer them singly. I don't object, as lone as he croes 
| 
} 
9 : 
aA throuch the whole nackace. 
25 5 = 
MR. GARTNER: Of course I will 


if 
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MR. GARTNER: The next document is a promissory 


note for $270,000. 
(Plaintiff Exhibit 21 marked for identification. 
THE COURT: No objection to chat, is there, 
Mr. tream? 
MR. STREAM: I just want to see it. I have a copy 
Of 2. 


I would like counsel to be good snough 


4 _ 


into the record the Signatories on this promissory 


note and 

then I will consent to it. 
THE COURT: First has it been marked? 
MR. STREAM: Yes. I accept it. I have no | 


. * . | 
objections to it. 


(Plaintiff Exhibit 21 received in evidence.) 


(Mr. Gartner read 


Plaintiff Exhibit 21 to 
jury.) 


MR. 


GARTNER: The next two 4 cuments should be 


marked separately, your Ilonor. payoff of the 


Time and Micro Instruments loan. 


(Plaintiff Exhibit 22 marked for identification.) 


MR. GARTNER: Mark this mumber 23, 


please, 


(Plaintiff Exhibit 23 marked 


MR. 


GARTNER: 23 


is for the purchase of 


machinery held -- 
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THE COURT: You may complete the four exhibits -- 


MR. GARTNER: I'll of 


rh 


er three at once. Could 
they be marked Separately, please? 

THE COURT: Mark them Separately for identifica- 
tion. That is what I was trying to get you to do before 
the recess, 

MR. GARTNER: I have been trying to get Mr, 
Stream to give me the Original and he hasn't given it to 
me, 

THE COURT: All right. Now you have them all. 

MR. GARTNER: No; he hasn't given them to me. 

MR. STREAM: I have no idea what they are. I 
haven't the foggiest. 

THE COURT: He can't give them to you if he 
doesn't know what you mean. 

MR. GARTNER: I asked him for the auction sheets 
sive times and he refused to give them to me. 

(Plaintiff Exhibits 25, 26 and 27 marked for 
identification.) 

THE COURT: Before we GO On will you state to 


him on the record, will you write Gown, what exhibits you 


want? 
MR. GARTNER: I asked for -- 
A-781 
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THE COURT: A 
that you have. 

I want to proceed 
to what ones you need so he 


MR. GARTNER: At 


I am using a COpy, your Honor. 


E COURT: I£ you 


others that you want, is tha 


MR. GARTNER Not at 


MR. STREAM: Consen 


(Plaintiff Exhibits 


evidence.) 
MR. GARTNER: The 
is a calendar for 1966 


(Plai 
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MR. STREAM: Consented to. 


(Plaintiff Exhibit 28 received in evidence, ) 
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MR. GARTNER: Nobody can dispute the stars ia 


their courses and -- 


another subject. That's astronomy. 
M4R. GARTNER: Your Honor, the plaintiff rests 
THE COURT: All right. Plaintiff rests 


will excuse the jurors. I 


, 7 . + 
I think I may as well 
excuse you for the dav. Come back tomorrow at a little 


before ten o'clock. Need my instructions as I sa 


(The jury left the courtroon.) 


MR. STREAM: Judge Levet, I want to Make a 


4 


serious motion at this point but I want to assemble m 


< 


. 


“xhihits fi won +} 
exnibits first. I would like to go off the record. 


:] 


THE COURT: All right. 
(Discussion off the record.) 


THE COURT: All riaght; 9:45 tomorrow. 
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MASITICAC™TIIp TY latete 
MANUFAC URING CORP. 


vs. 69 Civ. 1900 


INDUSTRIAL PLANTS CORP, 


(Pri 


BRA ae 
think it might 


MR. 


al resumed.) 
Open court, jury not present.) 


COURT: I am ready to listen as soon as you 


STREAM: I need three minutes, your Honor. 
the Court was coming out. 
COURT: Yesterday afternoon, I forgot I had 


with the ophthalmologist 
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be advisable if you handled your motions 


STREAM: Very well. 


ease, we have 


i) 


GARTNER: If your Honor p 
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2 THE COURT: And did he serve you with a copy? 
3 MR. GARTNER: lle has, yes. 
4 THE COURT: If he has not, I will ask him to. 
| 
5 | He has served you then, sir? 
6 MR. GARTNER: Yes. 
7 THE COURT: Thank you. Everybody is in order 
3 then. 
9 | MR. GARTNER: It is entitled, "Defendant's 
: 
10 || Requests to Charge," and “Defendant's Additional Requests 
| 
| ; ; ; 
wy to Charge," consisting of two pages. 
| 
12 THE COURT: Will you let him number them 
13 | consecutively, Mr. Stream? 
14 | MR. STREAM: Yes. The first set Roman I and the 
15 | second Roman II. 
16 | THE COURT: No, I mean number them consecutively 
17 as to the specific individual charges, 1, 2, 3, 4, so on. 
{ 
18 | MR. STREAM: I have done that. 
| 
19 | THE COURT: I didn't know vou had. 
20 (Pause) 
21 MR. STREAM: One more minute, your Honor, and I 
2 | am ready. 
23 | (Pause) 
i| 
2 | MR. STREAM If the Court please, the plaintifé 
| + . * ‘ ‘ 
3 | Maving restec at this time, the defendant moves for a 
| 


bS¢ 


merits on the 


plaintiff has 


Count 1 which 


plaintiff has 


charges a 


failed 


ent dismissing 
ms ; 
tnat on th 


contract 


he complaint on the 


law the 


breach; that the 


to show a right to relieve on 


Count 2, which charges negligence and 


Simply on the facts and on the law 


relieve on Count 3 


fraud, 


‘ 


v/ 


hich charces 


The defendant moves 


verdict in its favor 


* 
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A 
a 


-ar 
LOL 


upon the same 


a scintilla of the evidence 


the jury. 


Now, 


made with 


as follows: 


The complaint spells out 
are narrowed, of course, by 


complaint and the answer wh 


issues. And 


count, your 


the 


grounds, 


a ; 
atively for a directed 


grounds, namely, that 


“ 


e by even so much as 


warranting its submission to 
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Of course, 
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these several counts are 
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the issues in this case. They 
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Contract. 
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MR. STREAM: Which is the ntract 

Out that in the complaint, the Dlaintiff charges that 

was . contract. In Para,raph 4, the plaintiff gs YS that 

there was a contract to make an appraisal report 
That is the allegation of the undertaking by the 


defendants, that in August 1966 the defendant agreed to 


appraise certain machinery and equipment, namely, the 


equipment at Time & Micro Industries, Incorporated, and to 


“y ~ 


advise and report to the plaintiff, in the words of th 


~-s 


complaint, in the words of Paragraph 4(a), to advise and 


report to the plaintiff the true market value thereof. 


Now, also contained in that allegation are 
references of an evidentiary nature to the objects and 
Purposes of that contractual undertaking, but they in no 
way, Of course, extend or amplify the allegation of th 
contract itself, and that is the allegation that the 
defendant was engaged to report to the plainti 


h iff on the 


true market value of the Time «5 Micro facilities, and the 
engagements, said the plaintiff, was by the pla 
itself. 


Te 
~- 


the Court will turn to paragraph ll, the 
Court will see what the defend 
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breaches. 
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are evidentiary -- when in fact Says the plaintiff 
value of the machinery was Only $145,000. 

In other words, what the plaintiff says is that 
the defendant was engaged to do a fair market value 
appraisal and then breached the contract in that the value, 
Says the plaintiff, was no more than $145,000. | 

+ * . | 

Now, that, of course, 1S a patent nonsequitur } 
nm : . > | | 2 eS 4 | 
There is simply no 1Oglical nexus between an ailegation that 
a defendant was engaged to do a fair market value appraisal 
and the claim that it was breached in that there was a 
difference between the fair market value appraisal and what 
the defendant says the value of the property was. 

SO we have to turn to the evidence to find out 
your Honor, briefly what it is that happened here. And 
what happened here was that the evidence uniformly, | 
excepting only for the oral testimony of Mr. Klein given in 
response to a couple of questions put to him on written 
interrogatories, the testimony uniformly, without a Single 
variation demonstrates and establishes clearly, convincingly | 
and overwhelmingly that the pla 


which was not a liquidating value appraisal -- 


THE COURT: Defendant, you mean, 
MR. STREAM: Defendant, I mean. Acain I am in 
error. 
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The defendant gave an apnraisal which was not a 


Not only does Thaler, the defendant's appraiser 
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say that, but the plaint 


was given in this case hy Industrial Plant Corporation was 
not a liquidating value appraisal; it was a fair market 
value appraisal in-place, on site. 

Now, in addition to that, the correspondence 
both from Mr. Lewis and Mr. Klein confirms the fact that 


the ap: raisal which was rendered was a fair market valu 


appraisal in-place and on site. 


Py 1c > 5 , . _ T +4 
letter of August 23rd, written by Mr. Lewis. 


as Mr. Lewis says to Mr. Thaler, "You speak about the fair 


Mr. Lewis, “We would also like 
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Now, because after all,he says you are also 
auctioneers. 

Now, if ever there was an explicit, implicit 
letter that the appraisal, the plaintiff was not a forced 
liquidating appraisal, but a fair market value appraisal 
On site, in-place, that letter was it. le acknowledges 


what he got and says he would also like something else. 


That's all right. He may want something else, 


but got what he wanted. He didn't reject this, your 
Honor. He didn't turn around and say, "I don't want it, 
I won't pay for it, this isn't what I ordered. 

He said, "Thank you very much, give me a fair 


definition of market value but I would also like for my 


And I add to that, your tionor, that Mr. Klein on 
October 5th in a letter sent to Industrial Plants and 


marked in evidence as Plainti 


thing, 
He wrote and he said that he understood, 
referring to Mr. Sidney Kriser's guarantee. The Court will 


remember that there was marked in evidence as P 
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moment, 
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professional 
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And I point out varenthetically, your Honor, 
that Mr. Sinclair, the plaintiff's expert, made very clear 
that a fair market value appraisal on site and off site was 
a horse of a color entirely different from what he called 
a forced liquidation value appraisal. He made that 
distinction abundantly clear. 

So I submit to this'Court that what the 
plaintiff got, the plaintiff paid for and what the 
plaintiff got and what the plaintiff paid for, che 
plaintiff wanted and I submit to this Court that it 
doesn't necessarily follow -- in fact, it doesn't follow 
as a matter of logic, as a m*ter of law and as a matter 
of fact that because fourteen months later a sale was made 
at forced liquidation under the auctioneer's hammer that 
ergo there tras a breach of a contract. 

THE COURT: I'll ask you this: What do you say 
was the contract? What kind of an appraisal? 

MR. STREAM: The contract, your Honor, was a 
fair market value appraisal on site in-place, the 
appraisal described it as in-place, on site, 

THE COURT: What do you say «us delivered? 

MR. STREAM: A fair market value appraisal on 
Site, in-place. 

THE COURT: The same as the alleqed contract. 
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MR. STREAM: Precisely. And I will assume for 


a minute, for the sake of argument, that if the plaintiff 
did not want what it got, because it certainly got an 
in-place appraisal, even as I Say the experts, the 
wonderful experts which were produced by the plaintiff, had 


to concede that this -- if this was anything, it was not a 
forced liquidation appraisal. He said it squarely, 
verbatim, 

But I am going to assume that what the plaint 


got was a liquidating value appraisal 


In the first place, putting aside that they never 


rejected this appraisal -- my answer to hat, your Honor, 


eee 


If they got what they did not want, first of all 


they should not have paid for it. 


would have been a breach in that they did not get what they 


Ordered. If the plaintiff wanted a liquidating vali 


appraisal, then the breach was in that the defendant did 


not deliver what the plaintiff ordered 


appraisal showing $1 million and that the contract was 


breached because the auction returned $100,000. It doesn't 


follow. There is no nexus between those evaluations. 
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Since the plaintiff does n 


breach consisted in the rendition of an incorrect 


1ot allege that the 


appraisal, that is to say, the wrong type of appraisal, it 


can't be raised at this point. 


All that the plaintiff says is that the defendant 


breached its contract in that the appraisal it got, which 


was certainly not a forced liquidation appraisal] 


dl 


that the 


contract was breached in that only a hundred odd thousand 


wes realized on the sale, whereas, an appraisal that the 


defendant ~endered showed a value of a million dollars and 


the reason that is a nonsequitur is it is like mixing 


apples and oranges; they just are not related to each other, 


Your Honor, the second cause of action stands on 


no different footing. The second cause c action is 


precisely the same as the first cause of action, except 


that the plaintiff says that whereas, the defendant 


Count 1 agreed to do a good and accurate and so fort! 


appraisal. In Count 2, he says the defendant did not do 


it and it was negligent in that respect. 


mit to this Court that there is not a 


scintilla of evidence of negligence and I'll buttress that 


by pointing out that there is not one word in this record 


during the course of the entire Plaintiff's case, 


five days 


of testimony, that impugns the accuracy of one figure 
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the defendant's appraisal. 

We have heard experts talking all about how we 
should have had cost bases and vendors and we should have 
had preliminary letters and all that sort of thing but 
your Honor will certainly recall that when I asked this 


Mr. Sinclair, the only person to talk about values -- when 


I said, "Mr. Sinclair, put aside all of these questions 


apout the form" -- what your Honor called professionalism - 


shu 


"Can you point to one figure in the defendant's appraisal 


that. is: wrong,” he said, “No, I can*t do that. I did net 


see the machinery. I have no idea what i 
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I can say is it was unprofessional." 


And your Honor said, "Well, if it was professional 


would that be assurance that it was right?” 

And I said, "The fact it wasn't done 
professionally, does that indicate in any way that a single 
figure was wrong?” 


He said, "I can't answer tha 


cr 


So it becomes difficult toe understand how the 
plaintiff expects to go to the jury claiming that a thing 


was negligently prepared and the fiqures are wrong when 
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indignity, it is a charge of fraud. I need state no more 


than to point out that the elements of common law fraud are 


among others, of course, a willful intent to 


Scienter, a willful intent to deceive was never established, 


could never have been established in this situation 


; 
4410 


because what the defendant did the pla 


the way through, including the use, your 
Y 3 : 


Hirschmann appraisal because it was the pla 


deceive and 


’ 


gave to the defendant the Hirschmann appraisal, so for the 


plaintiff to splay out ana allege fraud is an interesting 


gesture but it is certainly an improper issue to be 


Submitted to this jury in this case. 


For those reasons, your Honor, 


and all of the three counts of this complairt 


Proceed, Mr. Gartner. 
Order if you can, please, 


MR. GARTNER: Yes, your Honor. 


May it please the Court, the motion 


defendant has made is made under the wrong ru 


the wrong pleading. The defendant says -- 


THE COURT: What is that again? 
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understand what you mean. 


. a ee a ree 
MR. GARTNER: I will explain it in a moment, 


applies to a trial without a jury and it permits the Court 
to decide the facts. This is a case before a jury and the 
decision as to the facts, of course, 1S, aS the C 
for a jury. 


THE COURT: If there are facts. 
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counselor. 
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is also made under the wrone pleading because counsel has 
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referred to the complaint but there is a pr 


not in the complaint? 


pleadings were agreed to be deemed amended in accordance 
with the framing of the issues in this action in paragraph 


9 of this pretrial order." 
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brought in by that? 
MR. GARTNER Well, I will simply read paragraph 


9, your Honor. 

It says, "The issues to be tried are formulated 
by the Court with the consent ard agreement of the parties 
as follows: 

"What were the terms of the oral agreement 
between plaintiff and defendant made on or about 
August 12" -- 

THE COURT: Let me find i 

MR. GARTNER: It is page 10 of the pretrial 
order. 

THE COURT: Yes, I have page 10. What were 
the terms of the oral agreement? Yes 

MR. GARTNER: Yes -- “between plaint 
defendant made on or about August 12, 1966. 

"2. Did the defendant breach the aforementioned 
agreement with claintif£?” 

There is no specification of this or that or the 
other; there is no limitation. There is a general 
question to be determined at this trial -- did the 


defendant breach the aforementioned agreement with 
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limited specification. 


for the defendant sa 


tried -- was there any brea 
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MR. GARTNER: We Say the contract was, as stated 


by Mr. Klein in his deposition, that the Ajax Company 


wanted an appraisal by which it could determine whether the 


security of this machinery and equipment was sufficient as 
col.ateral for a loan of approximately $250,000 and that 
Mr. Klein in his subsequent letter also said that he had 
asked specifically for rep.acement value and for 
liquidation value and there was never -- 

THF COURT: Let me ask you about the force of 
that letter. 


Isn't that simply a self-serving declaration, 


defendant. It was sent to them and delivered to them. 

A self-serving declaration is something which 
yOu make at a time when the defendant doesn't have an 
Opportunity to respond to it but Mr. Lewis, on August 23rd 
the very day after he got the full appraisal report, wrote 
a letter to Mr. Thaler in which 

"You speak of the value 


fair market value. In our usual appraisals, we nave always 
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definition of what is mean by fair market value. 
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it a'ways happen to be the plaintiff's counsel, 
THE COURT: I asked Mr. Stream some questions. 


Now, go On, won't you, please? 
MR. GARTNER: Sure. It is very difficult 


Honor, for me to make a connected argument when I cannot 


1E COURT: Go ahead and do your best. I'll 
listen to every word you Say, counselor. 
MR. GARTNER: I cannot speak two sentences in a 


row, 

Now, if I may refer, and please tell me, your 
Honor, if my sound is right or whether it is too hich or 
too low. I can vary, I am adaptable. I just don't know 


what your Honor wants me to do. 


counselor, don't worry. 


MR. GARTNER: All right. Thank you very much, 
yOur Honor. I have no pleasure in Shouting, your Honor. 
MR. STREAM: Can't we get to the motion? 


Stream. 
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Honor, Mr. Lewis did not accept just without questio 
what he nad gotten, ie Said very clearly, what are you 
talking about; what do you mean by fair market valu an 
he went on to say, “As Mr. Klein discussed with you" <-- 
and I will call your Honor's attention to the fact that 
tnere was only one discussion about the terms of the 
agreement with Mr. Klein and with Mr. Thaler. That 
occurred on August l2th where the terms were set. 

There is no testimony in Mr. Thaler's depositi 
Or elsewhere that after the ter is of the appraisal were 
set on August l2th that there was any subsequent 
discussion and I['’l digress for a moment, your Honor, to 
Say, point out to you, that the reason why the calendar 
was introduced in evidence last evening is not for any 
reason related to its similarity to the kitchen sink. 

The reason it was put in, your Honor, is that 
the calendar shows that August 12th was a Friday and Mr. 
Thaler testified, in his deposition which was read, that 
was not in his office on Saturday, August lith; he was 
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Therefore, when Mr. Lewis is Saying, and 
Suggest also, your llonor, that -- well 
when Mr. Lewis is Saying, has Mr. Klein discussed with you, 
he is obviously referring to the one time when they 
discussed the terms of the appraisal and he said, we would 
also like for our own information -- you can put the 
emphasis wherever you want -- of course, Mr. Stream is 
going to put the emphasis on “for our own information" -- 
but he said in this letter, in this one discussion, only 
One discussion, that Mr. Klein Said, “We would also like 
for our own information what in your opinion the ecuipment 
would bring under a forced sale." 

Now, that was sent to Industrial Plants on 


August 23rd. How did they respond to it? I'll cet back to 


The last line in that paragraph Says, "Since I 
understand, since I understand" -- now, he is not talking 


about the discussion or the conversation which Mr. Klein 


~~. ‘ 


had with Mc. Thaler at that point 
He is saying, "Since I understand that you are 


also auctioneers and liquidators, we would like to know 


, 


what your organization would be willing to pay for the 
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equipment of Time & Micro to be 
convenience," 

That is a third reaques 
with the two requests which Mr. 
in the one discussion which they 

Yow, what was the resp 
iS in evidence, your lIlonor. On 

THE COURT: What is th 

MR. GARTNER: It is De 

THE COURT: All right. 

MR. GARTNER: On Augus 
that additional request for what 


be willing to pay themselves, whi 


appraisal, Mr. Kriser wrote and 


Stand-by quarantee in the amount 


Mr. Kriser wrote a separate 
August 30, 1966, and that is 


Exhibit 18. 
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18. This is a separate letter, written on the 


same day as Defendant's Exhibit Kf. Plaintiff's Exhibit 18: 
¥ 


“Dear Mr. Klein: In connection with appraisal 
our Mr. Jesse Thaler made at Time & Micro Instruments 
Corp. in Strasburg, Pennsylvania, I suqqest that you have 
your bank communicate with Mr. Charles Mansfield, Park 
Avenue branch of Marine Midland Grace Trust Company, or 
Mr. Jack Lawrence, 4lst Street branch of the Chase 
Manhattan Bank, to verify the authenticity and reliability 
of our appraisal figures. 

"Both of these men, who are vice presidents of 
their institutions, are well qualified to assure your bank 
that the appraisal figures that we have indicated in 
connection with Time & Micro is a solid and scientific 


evaluation of the assets in question." 


. 


Now, that was their response. They did not 
answer Mr. Lewis. directly and tell him what he wanted to 
know, whether -- what did fair market value mean. They 
did not tell him what the liquidation value was, although 
he said in his letter of August 23rd that Mr. Klein had 
also asked for the forced sale value. 

What they said to him is, you can rely on our 
appraisal and what did the appraisal say? The appraisal 
Said two things: The fair market value is i: excess of 
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$900,000 and, number two, it is inconceivable that 
regardless of what happens to the used machinery market 
the next two years, that this equipment and machinery We 
be worth less than 60 percent of that; that is $540,000, 
your Honor. 

Now, of course, Mr. Sinclair said that that 
appraisal did not contain a liquidation value because he is 
a professional appraiser and when he cives an appraisal 
that says liquidation value, it says liquidation value. 

But what tnis appraisal did was to give something which 
they called inconceivable, inconceivible that it could be 
any lower than that. 

Well, that includes every value. It is not a 
specific liquidation value. It is a value than which there 
is no lower value, your Honor. 

Now, let's get back to the question of *+.*ch of 
contract. There are many possibilities, your Honor; there 
are many options. I don't know what counsel is going to 
argue in his summation, 

THE COURT: And he probably doesn't know what you 
are going to argue, so it is even. 

MR. GARTNER: Then if your Honor please, I would 
like to try to keep things that way and not disclose in 
this argument on an unmeritorious motion what the summation 
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is going to be. 

THE COURT: That is up to you, counselor, 

MR. GARTNER: But I will Say this much, your 
Honor, that there are at least two theories on which we 
have shown on the evidence here a breach of contract. 

THE COURT: What are they? 

MR. GARTNER: Number one is that we have shown 
in direct, clear testimony, that the terms of the contract 
called for replacement value and liquidation value and we 
did not get it. We got all kinds of assurances which, in 
effect, said to us, you don't have to know that Specific 
thing. You can rely on our appraisal. But we did not qet 
what we had asked for. 

Now, on the second theory, even if we assume what 
Mr. Stream's theory of the contract and the terms of the 
contract are, that Mr. Thaler's testimony is to be credited 
and, of course, there is a Sharp issue of Credibility there 
between Thaler and Klein -- this iS apparent from the 
Opening statements -- that this is what the jury is qoing 
to nave to decide, 

THE COURT: What the contract was, 

MR. GARTNER: What the contract means because -- 
what the contract was, because Mr. Klein Says it was one 


thing and Mr. Thaler Says 1t was another, 


A-809 


| 
! 
| 
| 
| 
} 
| 
| 


i) 


on 


21 


jbesb 590 

THE COURT: That is the chief issue 
counselor? 

MR. GARTNER: That is, that is a fundamental 
issue, yes, your lionor. And, of course, that is something 
which is or on which tnere is & sharp issue of fact and, 
as I understand the rules, there is no way in which this 
Court can decide that issue. 

THE COURT: All riaht. 1 have your point on 
that, sir, 

MR. GARTNER: Now, but even assuming that the 
jury should find that mr. Thaler‘'s concept of the contract 
was the correct one and tnat what had been asked for was 
the fair market value of the plant in-place, we did not get 
a@ professional appraisal of that, your Honor. 

THE COURT: In what respects, counselor? Just 
briefly. 

MR. GARTNER: In the respect that there was no 
Proper inquiry made as to what this plant was worth, 
whether there was any buyer for it. sr. tream says that 
there is not a scintilla Of evidence that any figure in 
this appraisal was less than completely accurate, 

Mr. Sinclair testified in very clear terms that 
none of those values were accurate, that nobody would have 


paid that kind of money for that kind of equipment at that 
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time and he said unequivocally that in 1966 you could not 
find anybody in the entire United States who would buy a 
plant of this kind intact, in-place, for any price, let 
alone the price which was on that appraisal. 

Now, we say, your Honor, that it is an implicit 
term in a contract for a professional appraiser, that the 
appraisal be done in a professional manner. It is exactly 
as though a lawyer were to be retained to do a job in 
connection with a legal matter. He is expected as a part 
of a contract to perform in a professional manner and it 
is both a breach of contract and nealigence if he does not 
perform in a professional manner because it is part of the 
contract that he must perform in a professional manner. 

Mr. Thaler testified unequivocally in his 
deposition that he understood that he was being hired to 
give his best professional -- his best professional 
jucgment, your Honor. 

HE COURT: As to what? 

MR. GARTNER: As to the appraisal. 

Now, whether it is a fair market value in-place 
appraisal or a forced liquidation value, it doesn't matter 
because he did not do a Professional job and that is a 


breach of contract, your Honor 


-~-* 


+ 


Now, getting to the second cause Of action on 
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negligence, as I have already said, many of the 
deficiencies and defects and defaults which constitute 


lack of professional performance of the contract and 


therefore breach of the contract also constitute 
negligence but, in addition to that, there was Specific 
testimony that Mr. Thaler did not turn on the machines, 
that he made no inquiry as to the marketability of any of 
these machines, that he did not disclose that he was | 
basing his so-called values upon information which he | 
admittedly got from some other piece of paper, some other 
appraisal, if you will -- 


THE COURT: Well, there is a certain position on 


that taken by Thaler in the deposition to the effect that | 
he was doing as he was instructed there, counselor. 
MR. GARTNER: Well, that is his position and that 
is another question for the jury. | 
THE COURT: It is a question of act, of course. 
MR. GARTNER: Yes, for the jury and that is his 
position. 
THE COURT: But it is the defendant's contention, 
anyway. 


MR. GARTNER: But even, even if the jury should | 


believe that contention, your Honor, you come up against 
the insurmountable obstacle that the professional 
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You say that irrespective of instruction, he must do so and 
so and so and so? 
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le purchaser, 


to the client, if you will, he must disclose that he based 


THE COURT: According to Thaler's deposition, 
wasn't he instructed to do so and so? 

MR. GARTNER: It doesn't matter whether he was 
instructed, your Honor. If he doesn't tell the client 


that he followed those instructions and that he relied -- 


MR. GANTNER: Afterwards, of course, your Honor. 

THE COURT: Let me ask you a plain question and 
forgive me for interrupting you, counselor. 

MR. GARTNER: No. I welcome this interruption. 

THE COURT: Why does he have to do that when he's 
already been instructed by the client? 

Mi. GARTNER: Because at the time when the 


’ hy a 1 ws } +? os ; ) 
customer gets his appralsa.s witnout a statement in there 


upon the Ilirschmann appraisal, the client has no way of 
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MR. GARTNER: Of course 


THE COURT: 


MR. GARTNER 


a professional judgment on it. 


THE COURT: 


MR. GARTNER: Your Honor, it is just as though a 


Client comes into a law office and says, I want your best 


> 


2 


these circumstances, 


consult with another 


the other lawyer? 


MR. GARTNER: And suppose he brings in the opinion 


of the other lawyer. 


reliance on that? 


MR. GARTNEI 


and then, after sc many days, th lawyer who has been asked 
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Dut he says, you are authorized to 


morn ® 


» your Honor, because -- 


y a 


this case means and what I can do in 


lawyer and to rely on what he tells 


And tells him he may place som 


: You may place some reliance on that | 


>. 7 4 


Q Mr. Kriser, what is your connection with 


5 ‘ 
Industrial Plants Corporation? 
La 
6 " . i a 
A I am the president of the corporation. 
7 ; . ; 
Q How long have you held that office? 
8 | ge 
s A Approximately four years. 
9 t q ‘ : 2 . " _ a * 7 
Q How long have you been associated with Indsutrial 
10 biacu 
Plants Corporation? 
e ! 
| A Approximately 40 years. 
12 ; ; 
Q Before becoming the president of the company, 
13 | ‘ eee er 
e did you hold any official office? 
14 ; 
| A Yes, I was the vice president, secretary and 
15 
treasurer. 
a 16 


Q And in the years 1964 to 1968, what office ai 


ao! 
ae 


you hold? 


oy A Secretary-treasurer and vice 


Q 


And vice president? 


es. 


Who was the president during those years? 


David Kriser. 


Is he related 


to 


My brother. 


All right. 


with the 
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a Yes. Well, primarily that was his function. 
MR. STREAM Excuse me, sir 


answer, please? 


THE COURT: Was he an officer in 1966 and,if so, 


what? 


THE WITNESS: He was an officer. He was the vice 


president of the corporation 


THE COURT: All right. 


77 


MR. STREAM: Ail right, I will proceed around 


this matter that I wanted to t 


are brought in. 


talk abou 


f until the exhibits 


that my clerk had these exhibits in order to make copies 


for the Court for the charge. 

Q Now, Mr. Kriser, would you 
tell this jury and his Honor when w 
with Ajax Hardware, the plainti 


A My first contact with Ajax 


eT sie Rica 
your first dealing 


was in August, 1966, 


when I received a telenchone call in which -- 
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First tell 


A From Mr. -- 
’ Q =~ and how the person described himself to vou? 
5 ey 

A Mr. Klein -- 


MR. GARTNER: Objection, your Honor. There 


is no foundation. 


G THE COURT: No foundaton? Oh, you mean he has 
3 ; ; 
to recognize the voice? 
10 ‘aa aa) ; } 4 
MR. GARTN.R: Precisely, your Honor. 
* | Nt 
THE COURT: Did you talk to someone? 
12 eee a a 
THE WITNESS: Yes, I did. 
13 - dle i ‘ +s , 
«> THE COURT: Did you later talk to the same per- 


son? 


THE COURT: And did you recognize it later as . 
17 | , 
to who it was? 
18 | mu Wrmaye us -% . 
‘ THE WITNESS: Mr. Klein. 
19 


Q Now, sir, will you tell us, please, what Mr. 


21 ‘ ; ‘ 
e Xiein said -- first of all, tell us approximately the date. 


A 


I read the date was August 30th or 
| 


28th, 29th chat I got this telephone ca 


sponded to it in a letter -- 
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have to tell what you did, if anythi 


anteed him - 


Q No. The letter wibl Speak for itself, 


can identify it 


A Yes. 
THE COURT: Show it to him. 


Q By the way, have you ever testified in a pro- 


ceeding before? 
A No, sir, I have not. 


Q Let me ask you to look at Defendant's Exhibit 


in evidence and tell his Honor and the jury whether that 


is or is not the letter which you sent? 


Q And ir that letter, you made th 


the following 


statement - I am reading this for the refreshment of the 


jury-- "We are Prepared to give you, Ajax Hardware Manu- 


facturing Corporation, a Standby guarantee in the amount 


of $350,000 for a period of 120 days at a fee of $3 on th 


machinery and equipment Located in the plant.” 


mae 


All right now -- 


MR. GARTNER: would you please complete that 
A-818 
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4jb:mg 22 


examination 


wae 


statement in the letter? 
Q Did you, Mr. Klein -- 
MR. STREAM: I beg your pardon 
Why must I be interrupted in the 
like this? 
MR. GARTNER If your Honor please, t 
which he read was incomplete. 
THE COURT: Read the sentence just to 


MR. STREAM: “located in the plant.” 


the last words in this sentence. There is ap 


7 
Now may 


y I continue? Thank you. 


THE COURT: There is a period. 


MR. STREAM: I must have overlooked 


am sorry. 
THE COURT: All right. 
Q What if anything did you hear from 
after sending that letter? 


A I didn't hear a thing from him. 
Q Well, did you hear from Mr. Norman 
A No, sir. 
Q Do you Know a Norman Louis? 
A No, sir. 
Q Have vou ever spoken with him? 
A No. 
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versation with Mr. Kleon or 


date? 


THE COURT: Overrul 
A Well, this letter 
ter-- 
Q No. I want you to 


had a discussion-- you said 


Q Did that discussion take 


first telephone conversation wi 


Pa It had to -- 


MR. GARTNER: Objecti 


1S no testifimony that there 


wae 


versation. 


THE COURT: I'll sustain 


as 


Q Did you have a conversation 


concerning it? 


A I di 


er 


Q Now, yo. cold us b 


guarantee with Mr. Klein on 
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A Yes. 


Q When did you discuss the contents of that letter, | 


that is to say, Plaintiff's Exhibit 18 in evidence, wit} 
Mr. Ylein? 
A I discussed this letter and authenticating our 
guarantee at the same time. 
Q Tell us what Mr. Klein said to you and what you 
said to him in that connection? 
A I repeat that he warted to know if we would 
buy -- 
THE COURT: He said. 
A He said he wanted us to either buy or guarantee 
this plant at Time & Micro. 
I told him that I would give it some thought 
and I would write him, which rt did. 
I also, at that time, decided to make the 
guarantee available tohim, which I did. 


i also sent him a letter giving him our bank 


references to auth uaticate the validity of the guarantee. 
Q Hac he or had he not requested that? 
A He had-- yes, because he needed that to 


authenticate our guarantee. 
THE COURT: What did he Say about it? 


THE WITNESS: I have no recall, your Honor. 
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Q Just tell his Honor and the jury whether you 


recall his asking for that? 


A Yes, he asked to substantiate the fact that 


we were able to buy and pay for it or make a guarantee 


and pay for it. 


Q And my next question, sir, is did you provide 


him with any additional information than that 
set forth in this letter of August 30, marked 
Exhibit 138? 

A NO, Sir. 

Q Did you ever get a letter from Mr. 
anybody else at Ajax accepting that offer? 

A No, sir. 

Q Let me show you a letter which has 
as Defendant's Expnibit N for identification an 
whether or not you ever saw this Goctment befo 

THE COURT: Before now? 
MR. STREAM: Yes,before today. 
A Yes, sir, I did see this. 


Q Now, noting its date, can you tell 


Or not you saw it for the first time on or about that date? 


A Yes. 
Q _ And can you tell his. Honor and the 


the addressee of that letter, whether you can 
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Approximately a year after I had offered this 


guarantee to Mr. Klein. 


right? 


Q 
A 


officer of 


That would have been around August of 1967, 


Yes. 

And did Mr. Weissman -- is that W-@~-i-s-s-m-a-n? 
THE COURT: Get to the identification. 

Did he tell you who he was? 

Yes. 

Whom did he say he was? 

He said he was the attorney and he was also an 


the Time & Micro Corporation and he represented 


Ajax on the Coast. 


MR. GARTNER: I object to that. 

What did he say? 

MR. GARTNER: I object to that, your Honor, 
THE COURT: Sustained. 

MR. STREAM: What did your Honor say? 


THE COURT: Sustained. I have to sustain it 


It is merely a representation of an attorney or agent. 


Q Did Mr. Weissman-- just answer this question, 
if you know, yes or no, sO wec ee whether there is a 
foundation 


properly laid-- did he or dia he not tell you 


that he had been requested to report to his people at Ajax 
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3b:mg 33 S. Kriser-direct/cross 
on some matters that he wanted to discuss with you? 
MR. GARTNER: Ob 
hearsay. 
THE COURT: This may be some evidence but I 
think it is inadequate. 
I have to sustain the objection. 

Q Did you ever have another conversation with 
Mr. Klein after the first one you have related? 

A No, sir. 

Q Did you ever have any conversations with any- 
body at the Ajax Company other than Mr. Klein, and putting 
aside Mr. Weissman? 

A No. 

Q And did there come a time when an auction was 
conducted by your company of the machinery and equipment 
at Time & Micro? 


A Yes. 


MR. STREAM: You may cross-examine. 
CROSS-EXAMINATION 
BY MR. GARTNER: 
Q Mr.Kriser, when did the Industrial Plants 
Company conduct the auction to which you have just referred? 
a In October 1968. 
MR. COURT: Do you know the date? 
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1 | jb:mg 34 S. Kriser-cross 
| | 
: 2 | Q 1968? | 
| 
e 3 | A Or 1967-~ I have the-- October 10, 2:7. 
Y ! 
. 2? . e . 
a ny 4 | Q Who retained you to conduct that auction? 
fad . * . . . . . 
* 7 A Well, it was a combination of David Weissman 
& gl | 
5 | and a law firm in Phil delphia-- 
7 | THE COURT: Was that by writing? | 
| 
PF 8 | THE WITNESS: Yes, sir. -- known as Wolf, Block,| 
9 Solis-Cohen. 
10 \} Q Didn't you have an agreement with the Time & 
* ll | Micro Company and the First Western Bank of Californie? 
| 
19 | Pe A? 
= i THE COURT: What? 
= 13 | MR. GARTNER: To do the auction? 
e_ 14 |} | 
A I think our contract would indicate that. 
| 
' 15 MR. STREAM: I offer to counsel the document : 
o 6 | which I overlooked asking the witness to identify. 
| i- 
| Q I just want to know whether under this contract 
i} 
1 | . . * + ‘ . 
18 | you were hired by Time & Micro Instruments and the First-- 
| 
| 
e 19 meer al al aie lee _ ys ° b | 
i = *) uu CuuRs: DO you want to refresh his recol- 
2 | ~=lection? | 
« a Q -- and the First Western Bank? 
Pill MR.GARTNER: Yes. 
ht | ih 
t 1 | 
. ee) - ¢ ‘ - 
naa “ ] A Yes, the First Western Bank & Trust Company. 
& | ! 
“4 | 1 le } } ; 
a THE COURT: Now let's have the record clear. 
o~ 
wa 95 oe : ; 
Will you state on the record who autnorized or 
| 
° | A-825 
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Ajax | 
a4 j 1 
AM § 2 || Q Do you know the difference between 
2 3 and guarantee? 
no 
re 4 A I certainly do. 
5, Q What is the difference between 
® 
5 and a guarantee? 
7 | A An appraisal is a statament of 
8 | having to do with reproductive v2] f 
e | 2ON reproductive value, fair 
9 | sound value, liquidating value: and aa 
10 | those values is a positive placement of 
& 17 f — Hh e 
ll of assets that scmeone would be willine 
i 
— = od te) 5 : 
12 | ele return that those asseis wou i brine 
| : 
| 
af”) 13 | Q is it accurate to say it's aco 
SA | 
14 | pay a certain number of dollars for a na 
| : 
15 | A That j what - ¢ 
l 2nat S$ what 1¢ is, yes. 
! 77 
e 16 | Q All right. 
17 THE CCURT What is the answer? 
* } ATT LITMTAICS ® P ° 
‘ 18 | sHE WITNESS Yes, sir, it is. 
mnie eK —_ . 
19 | E COURT Who does the guara 
m4) | THE “ITNESS: In this instance 
| ~ : 
@ 21 | 0 Well, you didn't actually make 
; . 
- 2 | in onls instance, did you? 
*Nissee ' 
_w 3 CWI A Oh, yes, I did, sir. 
6 
” || Q You made a guarantee? 


25 | A Yes. 
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9 Q You signed a guarantee? 
3 A No, I offered a guarantee. 
4 Q Oh, you offered one? 


ue 
pe 


Yes. 


6 | 0 But you didn't make one? 
‘i - . 
7 A No, I offered one 
} 
8 | THE COURT: However, it was never delivered? 
9 | THE WITNESS 1a, $i. 
10 THE COURT: Or: asked for? 
ll i THE WITNESS: No, the prinicpal never asked for 
12 | a commitment letter. 
13 Q You offered a guarantee by Defendant's Exhibit K, 
! 
14 |] didn't you? 
' 
mer rire ~ 
15 THE COURT: Let him see is. 


19 || A I offered a $350,000 guarantee for the machinery 


€ 21 Q Are those the complete terms? | 
. | | 
| 
2 || A Por a fee of 5 percent. 
7 } 
sy | 
wy 3 Q Oh, a fee of 5 percent. 5 percent of what? 
| 
* ae | 
= % || A 5 percent of $350,000. 
f ) | 
wo | 
Ss | fe Which is what, Mr. Kriser? 
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3 jwmch 41 S. Kriser-cross 
A About $17,500. 
Q I see. 
And you offered that cuarantee for a fee of 
$17,500 eleven days after vour company had submitted your 


A One had nothing to do with the other, 5 


to do with the other oe 

fe) Well, what was the amount of vour bill for the 
appraisal, do you recall? 

A Some $4,000. 

Q $4,400, wasn't it? 

A That's right. 

0 And eleven days afterward -- and how much was 
the equipment appraised at in that appraisal, do vou 
recall? 

x Approximately $900,000. 

Q And eleven days afterward you offered to guara 
to buy that equipment for $350,000 for an additional fee 


of $17,500? 


> 
Le | 


offered a stand-by guarantee of $350,000, yes, 


ta] 
on 
" 


Q That is four months? 
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12 
i A N Th os a 
Oo. The accuracy or +he authenticity of my 
' 13 ‘onh) r - 
~ ld 
| | Q *S shat what thee letter savs? 
1S | A f 
Well, it = - 
| yp #6 Meant -- that 1S exactly wha+ it meant 
eant, 
» | 
l ' } 
6 Seécause i+ followed -.~ 
e 17 
e) Vr Krie 
Q “e Afiser, I am no asking you w co Lt meant: 
18 am aski ; 
I an AG you what i+ Savs 
e 19 | MR. STRIAM: y 
| %. STRIOAM: tour Honor -- 
| 
2 | * 
THE IRT 4 
| COURT: ft Speaks for itself, Counsel. 
; 21 MR STREAS - 4 
“ik. STREAM It does, indeed, 
| 
e, 2 | MR. GARTNER: res ) 
| RTNEI wes Me read it, Lf your Honor 
ad 3 i pl 
i ease, 
cer 24 THE Cour? r 
| “= “wee? 2 Suppose 12's been read nefore, 
a 3 || but 
ft | SUS take a second shot at 2 
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wmch 43 S. Kriser-cross 
M2. GARTNER: “Dear Mr. Klein 

‘In connection with the appraisal o 

Thaler made at the Time & Micro Instrument Cc 


Q You used the word "appraisal" twice 


sentence anc you meant guarantee? 


A The guarantee that I gave him, Kle 
Mr. -- please answer my cuestion. 

A The answer to this letter is yes. 
THE COURT: Walt a minute. You wil 


Once more, Mr. Reporter. will you 
question? 
(Record read) 
Q Just yes or no. 
A Yes. 
Q Now, this: letter, Mr. Kriser, 


Exhibit 18, 
as Defendant's Exhibit kK? 
A It was. 
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What Kind of a value was that $350,000? 

9 ahd fone . . } 
THE COURT: In which 


e 10 MR. GARTNER: In Defenda.t's Exhibi« xX. 
17 } rete 2 ‘ 
ai A This had to do -- 
12 ny } 
9 io. P se tell us -- 
yy 13 MR. STREAM: Let him answer i. 


A I am going to tell vou. 
° Q Wnat kind of value ~as it? 


ar 
NO, 


7 


Please. 


Th ms ; rn = 4 
Tne Time & Micro appraisal w 


49 € hon - : 
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give vou the answer verv easily. 
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~~ 20 pay $350,000 for something you knew was 


worth $900,000 and you were going to charge in the process 


es 


$17,500 for that? 


A 


That is not exactly what 


H 


said. 
That is not exactly what vou said? 


No, I said I was ready to pay, buy this equipment 


for that amount, or if Mr. Klein wanted to encumber my 


balance sheet to the tune of $350,000 I would certainly 


have to make a charze because that $7 


Les) 
ui 
oO 
oO 
oO 
fo 
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(r 
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u 
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became a liability in my company. 


Q 
A 
instances, 


Q 


stricken, 


please. 


Q 


And that charge was $17,500, wasn't i+? 


That's right, that is standard practially in all 


I am not asking you whether it's standard. 
MR. GARTNER: I move that the answer be 
your Honor. 

THE COURT: Strike out "standard practice," 
Mr. Kriser, please -- 


it be stricken out. 


Yes, sir. 


THE COURT: Go ahead with the next guestion 


Thank vou, Mr. Kriser. 
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ion. You may 


guarantee was made to have a fee for it? 
THE WITNESS Yes, Six. 
MR. GARTNER: Objection, your flonor. 
THE COURT: All right. Sustained. I will 


withdraw the question. 
MR. GARTNER: Thank vou, your llonor. I think 
was prejudic‘al for your Honor to have asked the question. 
= PS 1 


THE COURT: Go on with your questions. Let's 


4& 


Q 
@ 
(t 


Shrough with this witness. 
MR. GARTNER: Than‘ you, your Honor. 
Q In your letter of August 30th, Defendant's x 
I call your attention, Mr. Kriser, to your statement that 
Mr. Thaler had made an appraisal covering the machinery 


anc equipment as well as the real estate of Time & Micro. 


x I don't recall. 

@) You don't recall? 

A No. 

Q I show you Plaintiff's Exhibi+ 5. 
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" 9 Q Did your offer of a guarantee relate to ie 
: 
& 3 | real estate as well as to the machinery, or just to the 
ea machinery? 
| | 
| . 
= A May I read it? 
r 
6 |i fe) I think you have it in front of you. 
7 A It says that “we are prenared to give vou a stand- 
ra 8 | by guarantee in the amount of $350,000 for a period of 
9 | 120 days at a fee of 5 percent on the machinery and 
10 | equipment located in this plant.” 
| 
% | 
ll | Q Does that include the real estate? 
12 | A It does not. 
| ‘ ; 
e~ pie i Q So that your offer was Only with respect to the 
| 
14 |] machinery? 
15 |i A That is exactly what I stated, yes, sir. 
i] | 
e 16 Q And equipment? a 
} 
17 jj A Yes, sir. 
| 
18 | Q Did it take into account the in-place value of 
bd | 
19 | that machinery? 
1 | 
20 | A Absolutely. It took into account the fact 
| 
@ 21 | that the plant was an entity and operating plant. That is | 
i 
} 
9 || what I based my guarantee on. 
8B 1 Q Did you know whether this plant was operating 
, 
yy H or not? 
— } 
. | 
25 A Oh, yes. 
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A There were several people working 

Q Several people; like two? 

A Maybe. 

Q And you say that your figure .£ $350,000 
into account that it was a plant in place capabl 
being operated? 

A That is correct, yes. 


O 


A 


Q 


you 


Mr. Kriser, if 


was not owned by the same 


how could 


£ facts. 


owned tl! 


iw 


. 


you have an in-p 
MR. 
It's improper. 


THE COURT: Sust 


we assume 


that 


a 
ene 


ained. 


ao 


20 jwmch 58 
9 And wnat are 


column headed "Totai"? 


iu 
fu 
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- 
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A The price at which this machine was sold at 
auction, right. 
Q Fach particular machine? 
A Right. 
@) Could you tell us by looking at that what the 
sale price for Lot No. 609 was? 
MR. STREAM No, your Honor. These documents 


speak for themselves. 


this isn't o:¢per cross. No one is fighting over the 
} c 3 


auction sale. And, th 


In addition +o which 


theme len 


Ue ae - 
erafore, this kind of 


is irrelevant and immaterial. [+ wastes a 


as well. 


MR. GARTNER: 
your Honor. 


THE COURT: 


=r 
Question withdrawn. 


Q Let me ask you, Mr. Kriser, if I 


over here, if you will 
appraisal, Plaintiff's 


as a micron horizontal 
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1 if | 
| jbimg 1 S. Kkriser-cross 
2 
| Q Am I correct in saving that that machine, Lot 
3 | 
609, was sold for $100 at the sale? 
4 
A Yes. 
5 | 
Q And inventory No. 5500, the same machine was 
6 | 
given on the appraisal, a fair market value of $3000? 
7 
A It was given an in-place value of $3000. 
8 | | 
Q Please, Mr. Kriser-- 
“ss 
MR. STREAM: He answered the question. No 
10 | 
| pleases 
ll | 
Q What is the heading of that column on Plain- 
12 | 
fiff*'s Exhibit SA? 
13 
A The centext of the appraisal. l 
14 || 
Q What is the heading, please? 
15 
A "Fair Market Value." 
16 
Q Thank you, Mr. Kriser. as 
17 | | 
Now, I would like to ask you whether - 
18 | 
| MR. STREAM: Your Honor, I will object to 
19 | | 
Counsel's attempt to take item-by-item and match them up. a 
20 ig 
They are in evidence. There is no issue over the fact that | 
: 
the stuff that was appraised was sold at auction and we 
2 
can Keep at this ad nauseam. 
3 COI 
| MR. GARTNER: I don't intend to keep at it ad 
2% 
| nauseam. 
25 
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THE COURT: Before you go on, I want to ask 
this quescion: 

Were all of the items that were sold at the 
time of the sale in-place? 

THE WITNESS: Practically all. There was some 
in a warehouse, yes. 

THE COURT: How many were in the warehouse, if 
you recall? 

THE WITNESS: There were about five or six 
items in a warehouse. 

THE COURT: All right. Go on. 

Q Now, just one more item here for a moment. 
Lot. No. 168 described as Type I billeter auto- 


matic one-spindle profiler, pedestal type, AC motor, new, 


1958. 
Is that the same as inventory No. 5701? 
You pointed it out to me? 
A Yes. 
Q Thank ou. And the fair market value listed 


in the appraisal is $7000? 


A Right, sir. 
Q What did it sell for at the auction? 
A You can read it there. I can save my voice, 
$50. No, I beg your pardon; $125. 
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Counselor. 

MR. GARTNER: These appraisals were sent out on 
the responsibility-- 

THE COURT: There is no proof that he sent 
them out. 

Q Mr. Thaler was authorized to send out this ap- 
praisal in the name of the Industrial Plants Corporation, 
was he not? 

A Yes, he was, sir. 

Q Do you recall, Mr. Kriser, giving a deposition 
in this case on June 4, 1969? 

pe | Yes. 

THE COURT: Is there one in the file, do you 
know? 

MR. GARTNER: I don't know but I'll hand up a 
copy, if your Honor please. 

THE COURT: Thank you. 

Q Do you =ecall being asked with respect to th 
guarantee offer -- at page 63, line LS: 

"Q What was this valuation of $350,000? Was that 
in place, going concern valuation?"-- and do you recall 
aauswering "That was a value that I put on this plant 


without the real estate as an entity, yes, an in-place 
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Was that 


A It was. 
Q And were you asked at line 19, 
"Q That was the value that you put 


And did you answer: 


"A Right.” 
A Yes. 
Q Now, is your testimony that the 


‘ 


in Defendant's Exhibit K was an in-place value? 


$350,000 value 


A The $350,000 is a value that I was prepared 


to pay and buy and give this man a standby 


in-place, yes, because that's the only way 


guarantee for 


could judge 


its value and the only way that it was appraised. 


Q Without the real estate? 
A Without the real estate. 
MR. GARTNER: I have no further 
MR. STREAM: I um afraid I have 
minutes of redirect. 
THE COURT: All right, go ahead. 
REDIRECT EXAMINATION 
BY MR. STREAM: 
Q. First of all, Mr. Kriser, would 


enough to tell me whether you reognize any 


on this document, which is a document dated 
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you be good 
of the signatures 


August 25th --~ 
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THE COURT: And have it marked for 
fication. 
MR. STREAM: Withdrawn. 


(Defendant's 


tion) 


Q Do 


fendant's Exhibit R for i 


Exhibit 


any 


R marked for 


of the signatures on 


identifica- 


Geatification? 


Gartner, do you have a 


counterpart of this Defendant's Exhibit R for identifica- 


tion” 
MR. GARTNER: No, I don' 
relevant. 
Q One more question. 
Mr. 


Industrial Plants Corporation, do you or @ 


from time to time offer guarantees or 


t2 customers? 


A Yes, 


MR 


to this case. 


@ guarantee and acquire property as a result of it, for 


Kriser, in the course of your business at 


Si2 


GARTNER: 


am at meee 


Aha a akianr 
wet pS BAU, 


COURT: Overruled. 
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THE COURT: What do you want to show? 

MR. GARTNER: I want to show -- 

THE COURT: Let me finish my question, if you 
don't mind. I would like a little courtesy of iviat 
character. 

MR. GARTNER: I don't mind at all. 

THE COURT: What do you mean? What do you draw 


from that? What conclusion do you draw or could the 
jury draw? 

MR. GARTNER: The conclusion that the jury could 
draw is that this was not an appraisal that Mr. Kaefer 
made; it was not a professional appraisal and it is not 
what Mr. Kriser described it as. 

The defendant's case in large part up to -- 

THE COURT: Don't tell me about the whole wide 
scope of the defendant's case. 

MR. GARTNER: I won't but from the beginning, the 
Opening statement, they said that their defense was that 
they relied upon the Hirschmann appraisal. 

THE COURT: Pursuant to whatever instructions 
they received, of course. 

MR. GARTNER: Right, but they also said, and [I 
quote from the opening statement, that the Hirschmann 
Company was a very well-known reliable appraisal company. 
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I've got to show that the Hirschmann Company was not an 


appraisal company, 
af THE Court: 


DO you want to make any stipulation 


on 


that will cure this long and lengthy reading, 


counsel? 


° 6 | MR. STREAM: No, your Honor, 


MR. GARTNER: It Can't be Stipulated. 
} 


8 ! MR. STREAM: No way that he will Stipulate 
e 9 |] to it. He will not Stipul. 
10 MR. GARTNER: I've Stipulated to many things -- 
1 | THE COURT: I did 


not ask you, but to Mr. Stream. 


MR. STREAM: [I would be happy to Stipulate to 


S¢veral pages. I don't 


think I need to read more than 


ten out of a 138-page transcript that Will put this jury 


to sleep again, 


THE COURT: Can't vou st 


ipulate to Something as 


to what the Witness said? 


MR, 


GARTNER: Your fionor, if you give me the 


time in the recess, I'll try to cut down as much as 


possible, 


THE COURT: 


When we come back at quarter to two, 


we will see if yOu can do the cutting, 


All right, get to your agreement, then. 


MR. STREAM: I would like the chance, I think if 


we can move expeditiously, 


counsel can sum up today and 
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the Court can charge in the mornina. 

THE COURT: Before we start that, how long are 
you going to want. 

MR. STREAM: About an hour and fifteen minutes. 
HE COURT: How long will you want? 

MR. GARTNER: Two and a half hours, your Honor 

THE COURT: What you want and what you get may 
not be the same. I'll take it up with you later. See if 
you can't condense it at least. 

MR. GARTNER: Thank you, your Honor. 


(Luncheon recess.) 
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THE COURT: He may read a stipulation as to what 
they will be, however. I don't want to interfere wich 
any efforts to -- 

MR. GARTNER: I have no objection. Mr. Stream 
can read whatever he wants. 

MR. STREAM: There we qo. No stipulation. 

THE COURT: I don't see -- 

MR. GARTNER: I offered a stipulation. He won't 
Stipulate, 

MR. STREAM: Good Lord. Your Honor, I am 
prepared to let him read that provided he also reads mine. 

MR. GARTNER: I am not going to read yours. 

THE COURT: You can't expect him to read yours. 

MR. STREAM: He will have to try his case his 
Own way. I am not ready to stipulate to this. 

THE COURT: All right. 


(In Open court, jury present.) 


THE COURT: Now, members of the jury, I will tell 


you where we are, 


The plaintiff has rested, the defendant has 


a 


restea. and now the plaintiff wants to come back and put in 


so-called rebuttal evidence of one kind or another and 
particularly in reference to certain things from the 


deposition. 
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omit everything you can. 


Corporation, 


Knowledge about this? 


made off 


sal 


Honor. M 


Corporation, 


id, that is one thing, but no testimony 


c +. 
673 | 
"Kaefer 
| 
MR. GARTNER: Mr. Stream's office, by Mr. 
yes. 
On page 4, line ll -- 


THE COURT: I am going to ask you to please 


MR. GAT 


TNER: 


I will, your Honor. 
THE. COUP Page 4, what 2? 
MR. GARTNER Line ll: 


"Q What is the business of Hirshmann 
Mr. Kaefer?" 
| 
THE COURT: Is there some groundwork to show 


MR. GARTNER: Mr. Kaefer was the vice president. 


MR. STREAM: I don't want my statements to be 


the record, Tf he wants to read what the witness 


from Mr. Gartner. 


THE COURT: All right. 


MR. GARTNER: Yes, there is groundwork, your 


r. Kaefer identifies himself in the deposition 
THE COURT: 


All richt. Go ahead. 


MR. GARTNER: Than) you, your Honor. 
‘ ; ee 
Q What is the business of Hirschmann 
Mr. Kaefer? 
| 
“A Hirschmann Corporation is a distributor of 
| 
A-850 
SOUTHERN OISTRICT COURT REPORTERS, U.S COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 7.4580 


SE, a EE Rec Fe A CE I A a RE Bi SF RT ROR a oe 


~—— 


t’ 


10 


11 


12 


13 


14 


15 


18 


19 


24 


jJwesb 82 "Kaefer 
machine tools that originate largely in Europe; distributor, 
also an engineer, an engineering company that advises its 
clients as to methods, as to manufacturing ideas" -- 

MR. STREAM: Can we read a little slower, your > 
Honor, the jury has to absorb this. 

THE COURT: Yes, the jury has to get tnis. I 
don't blame then, 

MR. GARTNER: I am trying to save tim your 
llonor. 

THE COURT: No, you won't save time this way. 

MR. GARTNER: Yes, your Honor. 

“Hirschmann Corporation is a distributor of 
machine tools that originate largely in Europe; distributor, 
also an engineer, an engineering company that advises its 


clients as to methods, as to manufacturing ideas; also a 


° 


preparing tools for the 
machines we sell and a distributor of these machine tools 
On a nation-wide basis." 

Now, page 5, line 14; 
Q Again directing your attention to the 
period around 1964, what was your particular connection" -- 

MR. STREAM: What page is this? I have got it, 
go ahead. 

MR. GARTNER: Paqe 5, line 14: 
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"Q Again esrecting your attention to the 
period around 1964, what was your particular connection 
with Hirschmenn Corporation? 

"A My title at that time as now, as of now, 
is vice president, engineering." 

Going to pace 10, line 21: 

"Q Now I would like you to address your 
attention to the year 1964" -- 

THE COURT: I'm sorry, this is page -- 

MR. GARTNER: Page 10, yOur Honor. Sorry, 
your Honor. 
HE COURT: Line? 
MR. GARTNER: Line 21: 


"Q Now would like you to address your 


attention to the year 1964 and tell me whether you recall 


having written a letter and havine done an appraisal for 


a company then called Precision Time Corporation. 


On the next page, line 2: 


—— eb are somes mat msseenvrAwetho = } 
et mé snow you what PuUrports to be a 


=) 
4 


Xerox copy of a letter dated Julv 1, 1964 from you to a 
Py Y y 


Jacob Shriro and ask you to note only the letter and 


disregard for the Purposes of this question what appears to 


be a calling card which was also photographed along with 


A-852 
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the letter itself. 


ur 


Looking at 


that letter, tell me whether you 


can recognize your signature and whether it isn't in fact 


a copy of the original letter which you sent. 


"A The letterhead, the general tenor of the 


letter and the signature are all genuine." 


That its Plaintiff's Exhibit 8-A in evidence, 


your Honor. 
Line 19 -- 
MR. STREAM: 
please. 
Okay. 
THE COURT: 
MR. GARTNER: 
Q"” Notice, 
THE COURT: 
MR. GARTNER: 
THE COUR™: 
MR. GARTNER: 
THE COURT: 
MR. GARTNER: 
"Q Notice, 


to that letter which is 


Just a second. Hold it a second, 


All right. 
Line 19 on page ll: 
if you will" -- 
Wait a minute. You are back -- 
Still on page ll. 
Same page? 
Yes, 
Line? 
Line 19, your Honor: 
if you will, there is an attachment 


headed, “Appraisal of Equipment of 


the Former Precision Time Corporation, Strasburg, 


A-853 


I believe 
COURT: I it was 12. 


"Q Well, in any case, putting 
conversation, do I 


asked your company 


x i 
What were you asked to appraise? 
The equipment existing at the plant at 


Strasburg, Pennsylvania, used then for the manufacture of 


sss 


watch movements and auxiliary equipment for the manufacture 


of watches. I mean, you need a hammer in order to drive a 


nati. 


Then on page 14, 
"Q Were you assiqned, Mr. K 2 to do that 


appraisal at Strasburg, you yourself? 


"A I personally, yes. 


"Q And did you in fact co down to 


Yes, for several days. 
"Q DO you remember whether or 


Summer of 1964? 
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"A It was preceding the date of this letter 


' 
' | 
too much." 
\ 
; 4 | Now, On page 15, your Honor, line 17: 
j | ' 
5 | "Q What inspection and evaluation and 
| , P ‘ , ; ! 
6 || appraisal procedures did you actually employ at that time ' 
} 
| ‘ 
‘oe and place? 
| a 
’ P , , 
8 jj ‘A At the tine I made my examination of the | 
8 i. | 3 
9 | plant, the plant was not producing. I don't know whether 
10 1 it was shut down then or whether it was on an off day, off 
! 
| 
@ ll || days. 
| | 
12 |i "Q Do you remember how long you were down 
i ' 
: , 
13 |] there? i 
ee | | 
- 14 | "A Several days, sufficient to gather 
i | 
it . . ° t 
i considerable information." | 
| 
| ) | 
e 16 | Now, page 26, your Honor, line 17 -- 
7 | THE COURT: Let me find the place, please. 
! | 
18 | MR. STREAM: What page is that? 
' 
| 
© I} a4 | 
19 , MR. GARTNER: 26. 


MR. STREAM: Just one minute, please. 


| 
21 || THE COURT: What line, please? 
@ 
2 | MR. GARTNER: bie 
| | 
~ | | 
’ | . - 7 . ° | 
Ps 23 THE COURT: That is not a question. | 
| 
@ 24 MR. GARTNER: 26, line 17. 
, 
© | | 
23 THE COURT: I say, line 17 is not a question. 
a @ | A-855 
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way, Mr. Kaefer" -- is that the same qu 


your Honor? 


THE COURT: No. 


THE COURT: [I apologize. 


I skipped twenty pages, 


MR. GARTNER: No need to ar 


THE COURT: I have to go b 


MR. GARTNER: Page 26, lin 


HH 
0) 


"9Q 


there any way, Mr 
us what percentage of machinery and ea 


examined in 1964 at that plant fell w 


of the fine machinery that you describ 


"ns 


A Percentage, dollar-wis 
number-wise? 
"Q In any way that you fi 


to answer. 


"A I can answer it very i 


through the individuals, but I can app 


"Q Would you do that? 
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going 


- 


wu 


nl © 


18 


19 


21 


24 


ind of machines? 
"A By machines originating in Switzerland 
bought specifically for the purpose of watchmaking. 
"Q Would you be good enough to return to the 
first page and continue your 2xplanation of the headings. 


"You told us now about the location 


T will skip over tO == 

THE COURT: What page? 

MR. GARTNER: -- page 28, line 14: 

"9 And the meaning of the heading, "Market 
Value for Watch?" 


THE COURT: 


@ 
ct 
3 
@ 
Q 
@ 
ct 
ct 
ro 
iY) 
ct 


Wait a minute, l 
26 -- 
MR. GARTNER: 28. 
THE COURT: 28. 
MR. GARTNER: 28, line 14: 
"Q And the meaning of the heading, "Market 


Value for Watch?" -- referring to Plaintiff's Exhibit 8, 


the Hirschmann report, the second column which is headed, 
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read, 


THE COURT All right. What's next? 
MR. GARTNER: And the summary of appraisal 
| 
values is what Mr. Stream was referring to before. 
THE COURT: Never mind that. You go on and 
' 
aT 7 ‘ | 
MR. GARTNER: I show that to the jury; this | 


ledger sheet. 


$1,214,056. 


Page 30, line 9: 


| 
| 
"Q What is your total replacement value for | 
| 


"A That is market value. 


" foal 1 he 9» 
Q The market value, 


"Q And how about the replacement value? 


SOUTHERN OISTFIST COURT REPORTERS. U.S. COURTHOUSE 


am jwesb 94 “Kae fer 
| 
2 | book, the client's record. 
d 4 | 4 *f } 
3 i "Q Was it your general practice, Mr. Kaefer, 
I in doing appraisal work for your company to prepare the | 
| 
} 
5 | kind of appraisal report which you find at the end of that 
H 
« i} P ° nr — , : P ‘ ‘ | 
8 || document marked Plaintiff's Exhibit 2 for identification? 
7 " n foci ; | 
ry A TI am not a professional appraiser. 
I 
. 8 "Q Well, had you done appraising work before? 
9 | , ; ; | 
| "A Ina very limited fashion, yes. This is 
i | 
10 the" — 
e.- 
ll THE COURT: What does this rebut? 
12 MR. GARTNER: This rebuts the claim that this 
e 13 | was an appraising done by a professional appraiser. 
4 || THE COURT: Go ahead. 
! | 
| MR. GARTNER: “In a very limited fashion, yes, | 
*. | 
16 | this is the first big job and really the only job I ever - 
7 || did of this type.” 
13 | J in . 
e si Now, page 32, line 6: 
! 
} ' - sd , 
19 | 'Q I would like you to give us, to the best of | 
os 
-0 1 yOur present ability, your general -- 
J | 
! P ° 
e 21 | “A Opinion? 
| 
2 i} "Q More than your opinion, the knowledge at 
e 3 your command developed and acquired by you from all of your 


exposure in the industry as to the status of the American 


watch industry at that time insofar as it had any bearing 
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~ 


Q 


10 


ll 


16 


17 


18 


19 


June 1964. 


"Ac. Sets. Z understand, but it is, of course, a 
much qualified question. 


"The first question obviously is that in 1964 


equipment for the production of wat movements of that 
caliber, caliber meaning in this case of that model, by 
somebody willing and capable of doing it, and I maintain 
that what I listed as market value for such a purpose is 
true and right. 

“The party buying that equipment for the 
purpose of manufacturing the movements for which it was 


true at the market value would have boug! 


J 
c(t 
r 
ct 
pe 
@ 
" 
7 
Q 
= 
ct 


price,” 
Page 34, line 13: 
"Q You will notice that t!.2 appraisal report 


€nds up with a summary sheet, a Summary sheet which you 


"Do you recall that that Summary sheet was 
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Defendant's Exhibit 8B? 


by the make-up of it and 


"A I don't think anybody would forge a t! 


~ 
» 
3 
Q 


Mr. Kaefer, on your experience and 


expertise in the industry, do you have an oninion on 


whether or not the machinery and equipment found in those 


facilities in June 1964 depreciated to any substantial 


tnt Or would have depreciated to ubstantial extent 


by the summer of 1966 if you assume reasonable recular 


maintenance and repair service? 
"A Mr. Stream, you have to qualify what you 


mean ¢ depreciation. Depreciation physically or 


Gepreciation in utility or depreciation in accepted 


choice? 


"Q Let's ask you that question 


tue 


utility or usefulness. 


"A It would not have -- usefulness in the 


of the examination date would have depreciated in the 


two years." 


A-861 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 


* 


to 


uw 


Qo 


) 


\ 


Ss 


“ 
jwesb 97 aefer 
MR. STREAM [I suqcest, ur Honor, that that 
answer was read improperly and I ask the Court for leave 
to read .t over carefully. 
laa! oleh ” a 
TH URT There aS a pause there. 
MR. STREAM Let me read the question over: 
‘Tr '« = . 
Let asK tnat question first from the voint 
of view ‘= eal its i@aNnreeriakinn Ae 44 Aer Lan *-< * 7 
L 1 Je oo Pr Ciaction or LMAUCLO! in its 325243 €5 
ar ea fiuiin - 
Or useruiness. 


>» 
mA 
qr 
2 
oO 
Cc 
wr 
9 
a 
oO 
T 
ow 
eT) 
< 
i) 
' 
! 
G 
w 
@ 
rh 
- 
~~ 
3 
e) 
“ 
wu 
; 
? 
; 
@ 
} 
2) 
oO 
@ 


of the examination date would not have denreciated in the 


MR. GARTNER: Thank you, Mr Ceream. 

"Q How about depreciation in economical value? 

"A Definitely. 

"6 It would nave? 

"A It would have reduced itself in value 
because of the fact already stated that the watchmakinec art 


o8 1 , ; ‘ 
would have depreciated in value for the purposes at which 


you evaluated in 1964, that is to say, by how much would it 


Oo 


have depreciated by 1966? 


"a nn 
é + 


i) 
\ 
©) 
t 
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individually because some of the machines in that compound 
are practically the same today yet, but some of them are 


now considered more obsolete in method. 


"Q Perhaps we don't understand each Other, Mr. 
Kaefer. I am interested in having your opinion bas -d upon 
your own experience and expertise on whether oF not there 
would have bee. or was assuming reasonable and reqular 
Maintenance and repair service, any material depreciation 


in the market value of that machinery and equipment 


in-place between 1964 and 1966. 


"A I'm sorry, the fact cannot be separated 
from the physical and economic situation. 
"Q %I am not trying to separate it from the 


economic situation. 
"B t-dez 


"Q I am asking you to consider it within the 
period 1964-1966, not tcday. That's all I am asking of you. 


"A I am not talking of today. 


"Q Let me have yOur answer with respect to 
1964 to 1966 and tell me, if you can -- you told us a 


moment ago that some of it would stil 


he 


be as good today as 
it wes then. 
"But what I am interested in finding out from 
you, if you can tell us, is whether you, with any decree" -- 
A-863 
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MR. STREAM: Slower, 


MR. GARTNER: I apoloaize, I am trying to save 


time. 
MR. STREAM: Don't save it at my expense, 
MR. GARTNER: I'm sorry, Mr. Stream, I know you 


read these questions with more feelina when you gave them, 

"What I am interested in finding out from you, 
if you can tell us, is whether you, with any degree of 
accuracy can Say what percentage of reduction in the 
Overall economic value of this equipment appraised by you 
in 19€4 as having a market value of $793,900 more or less, 
how much less or more change, if anv, would have taken 
place in that value, assuming ordinary maintenance and 
rep’ .r dy the summer of 1966. 

"A I would be presumptuous in giving vou a 
Snap figure. It would have to be carefully analyzed 
historically, economically, plus the little side detail of 
mechanically. 

"oO Do I understand, dir, that you cannot make 
that judement or give that opinion at this time? 

“A You Know what is meant by a ball-park 


figure? 
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"Q I am not interested in anything except your 


Own best estimate. 


"A It is not my best estimate, It is a 


ball-park estimate. It is a ball-nark estimate, you know 


what I mean. My best estimate is based on research and 


analysis. My snap judament or ball-park estimate is 


~ 


something else. That's intuition. And I would like to, 


usually in my work, handle it precise. 


"Q Are you able to tell us this, Mr. Kaefer: 


Can you tell us again based upon total 


values wnat percentage of t 


he precision equipment that you 


have -=- that you saw and examined done there, and is listed 
y ! 


in this report, 


would have remained in substantially the 


same useful form and would have held the same economic f° 


value in 1966 that it had in 1964? Can you do that? 


" A 


You use the word ‘economic’ and economic 


has to be qualified. 


od &. 


Let's say market value. 


It deteriorated, 


Let me ask you whethe 


a 


Or not some of that 


machinery and equipment would not have re 


Market value. 


"A Some of it has noe. 
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"Q Whether some of that macninery would not 


have remained at the same market value in 1966 as it was 
in 1964. 

"A Right. 

"Q What percentage Jf all the equipment woulda 
have retained its market value during that two-year 
period? 

"A Mr. Stream, do you want a balil-park ficure 
Or do you want a figure, a careful figure? 

"Q I would like your best estimate on the 
percentage basis if you can give it to us. 

"A All right. I can give you my figure 
qualifying it as a ball-park figure. 

"Q I am looking for a percentage now. 

A I will give you a Dall-park figure, a 


ball-park percenta 


.Q 


e, but I qualify it to the record that 
it is not the result of careful study, It is intuition 
retroactively applied for a period of degree of deteriorat: 
Of the market value, 1964 to 1966. 

"Q Do you understand the question? 


"A I phrased it sor should understand 


ies 


f 
ys 


"Q Let me say it again to be sure you 
understand it. 
“Can you give us in your Opinion a 
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Statement of that" -- 


counsel, 


a 


you 


Statement of that percentage of all of the equipment that 


the 


examined whicn would have retained its market 


same 


694 


MR. STREAM: Read the questions slowly, 


please. 


MR. GARTNER: 


level in 1966 as it was in 1964? 
"A 75 to 80 percent. 


"Q Thank you. 
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M44R. GARTNER Wow we will co to 41 -- 
{ 
MR. STREAM: May I ask, please, for the sake 


Of clarity, that counsel read the question and answer 


which start at line 16 of page 40? Anc 


down to the middle of the next page because I'll read it 


anyhow. 
| 
MR. GARTUER: I have no objection. 
THE COURT: Line 16, then, qo ahead. 
| 
MR. GARTNER: Yes, your Honor. 


"Q Will you be good en ugh to examine the 


‘ ° p e | 
sheet to which I now refer you comprising of one of 


Exhibit 2 for identification and tell us, 1f you can 


| 

toe ee ; 

corresponds to the best tyne available short of the fully 
a | 


ll, excuse me -- is that expression 
an expression of the conclusions and opinions that 


reached during that survey? 


Q And what was meant by that? Can you explain 
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that? 

means that 
I used the 


Without goi 


that 


they 


technology that they had at their disposal, I 


the equipment 


same 


ng to the then existing full automation 


"In other words, 


employed for 


“Kaefer 59 


the best 


term then -- 


for the type 


the equipment excellent." 


The 

"Q 
minutes ago" -- 

THE 
Gartner? 

MR. 
examination. 
point. 

MR, 


M 
Mr 


next question is line 22: 


Mr. Kaefer, you just testified a few 


COURT: This is an examination by Mr 


GARTNER: At this point, I took over 
- Stream had been examining up to th 
STREAM: This, your Honor, is 


cross-examination. 


GARTNER: This crosS-examination. 
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minutes ago that 


the period from 1964 


1966, perhaps 75 tO 80 percent of 
the equipment which you examined at Precision Time would 
what? Would have retained their value? 

"A The way th Question was put to me, that 
was the interpretation. In other words, the Value given 
would have perhaps Snrunk down to 75 to 39 percent by 


1966, and again I State ball park. 
sh ae fNoucht that is what wu meant That is 


GARTNER low 
"Q In other word 
yOu gave a value" -- 
MR. STREAM Just 
good enough to read the quest 
MR. GARTNER: OF 


later on. 


THE 


COURT: 


, the next question is on 14, 
S, you are sayine that where 
a second, sir. Would you be 
ion ahead of it? 

course. It is explained 


~ 


13 


14 


15 


17 


18 


19 


8 


8 


= 


R 


jbesb 106 "Kae fer 
"A Yes. On the upside, not on the downside. 
"9 In other words, you are saying that where 


you gave a value of approximately $790,000 for the market 
value for watch use of this equipment, that two years 


later that same equipment would have been worth 


"Q And you say that $600,000, denending upon 


MR. GARTNER:- Do you want me to continue? 


MR. STREAM: That is enouch for me, thank you 


MR. GARTNER: nen we will turn over to 43, 
line 6: 

"Q In other words, you are Saying that the 
value would be 75 to 80 percent? 


question, to qualify whether it was the upper figure or 
the lower figure. 

"Q Yes, exactly. So your ball-park figure 
you say, would be somewhere around $600,000 in 1966 for 
this equipment? 


7 , - . ; - > 4 Le a 
& Again, qualifying it as ball-park £ 
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you indicated on tiie 


€xnlb1it which has 


type of sale were you 


in maintalinina the manufacture of the 


make? 


But some of these engine lines were success fully 


to South 
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should read throuch 
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anybody -- 


to 


have paid 


Circumstan 


_" 
on 


-_ 


we have 


accommodation to a customer who trades 


model but, 


ery would be worth as used ma 


. 
and volume 


company had. This is more or less Cdvious if 
period. 
"Q Yes. Would the ifirschmann Company have 


ce which you set for this equipment? 


A No. 


"Q How much would the flirschmann Corporation 
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"A In -- 
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figure? 
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“4n ld kh . o ~y os _ leec = _ - bh +h 
Md wou cenNat Cigqure de lees or Ore tnan ¢t 


" nm" . 7? ‘ a7 Sn ‘ ~ 7 ‘+ “ys ? 
A That figure would be so minimal,it would 


ad. 

"Q Well, when you say horrid, would you give 
estimate of what that figure would be? 

"A Let's qualify this. The fact is that the 


equipment is specifically watch, specifically designed to 


do that 


lik COURT: How many more pages have vou qot 


read? Just approximately. 


MR. GARTNER: Approximately thirteen or fourteen 


7 = ah ; 
entire pages. Thirteen or fourteen selections. 
THE COURT Leave out somethine wherever you 
- _ a4 = a = , 
MR. GARTNER: Well, I am but then I am asked 
‘ 


to put more in. 


THE COURT: There is no gain in that, then. 
MR. GARINER: I know. 
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mR 


decline of 


machines 
I dare say 


assumed 


approximately 


guess or 


watch industry not exactly a market 


for anybody else, it has practically no market 


rh 


Q In other words, 25 percent o 


7 
1 


assume or estimate as the value of th 
used machinery? 


"A What is value? 


"i I am sorry. You say it however 


A Whether it is realizable." 

THE COURT: No, “reliable.” 

MR. GARTNER: It was chanced. 

MR. TREALI: I did not correct you 


rt rer vm. ; & } T {oe 7 a | 
THE COURT: ALL right, +€ 1S realizable 


MR. GARTNER: Yes, your Honor. 
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| , al 
\ oe | "A Yes, in otner words, we are not 
{ Seeactl | 
® 3 professional appraisers and the method of gOing about it 
at ~y 
+ F i ° " ° ® 
% 4 | Shines through to the whole documentation and through my 
|| tes’ ony. I am sure that the usual professional appraiser 
1} 
9 i 
. 6 || would have done a faster job than I did." 
i} 
} . - 
7 4 Now, page 54, line 6: 
Gi 8 "Q Mr. Kaefer, do you know a Mr. Jesse THaler? 
1 
9 |] "A De I know him? 
bs 10 | "Q Yes, 
= 
! . . 
ll | "A I met him, I guess, once or so. Once or 
12 | twice, 
ec. 13 || "(2 When did you meet him? 
os 
14 || "A He came to our place at one time and wanted 
1 
15 to get some -- I forget now what the details were. 
& 
16 | "Q When was that? Do you recall? 
ty 
17 "A About two years ago, a vear ago or so. I 
18 || don't know." 
®@ 1 
it . . ‘ 1 
" 19 || May [I call the jury's attention that the 
: ne , 
20 | ceposition was taken on January 7, 1970: 
| 
@ 21 | "Q What was the conversation you had with hia 
| 
22 at that time? 
a 
‘ ‘ ny | 
has 23 "A Merely that he wanted to have further 
® 
: we 2 | insight into the appraisal of 1964 and I -- 
al | 
: 3 || "Q Was that the first time you met him? 
°. A-877 
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"A As far as I know, yes. TI can't tell you - 
you see, in the course of a year, I meet probably 10,000 
people and -- 
"Q You have no recollection of havine met 


Mr. Thaler before the most, two years aqo? 


"Q DO you have any recollection of havi 


any conversation with him before that time? 


"Q You have no recollection of a conversation 


"A Thaler, as such, is not associated in my 
mind with this thing but let's say it this way, my memory 


Of names is not superb. Ask me about technical things 


wes 


Q I may ask you a few mor 
that before I finish. 


"A You should. 


was 


2 But at the moment, I would like to know 


whether in -- when was the first time you heard the name 


er Industrial Plants Corporation? 
"A To be honest, even today Industrial Plants 


Corporation means nothing to me. 
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There is a correction here which I Will read: 

"A I didn't look into it. I had no reason to 
do it." 

THE COURT: What is inserted? "I had no 
reason" -- 

MR. GARTNER: “I had no reason to do it.” It 
Says, "I didn't believe myself on it." 


It is obviously a mis- ranscription 


witness corrected it. 


Corporation 


"I had no reason to do it." 
Let me go back since it is broken up: 


"A To be honest, even today Industrial Plants 


means nothing to me. 

"Q I see. 

"A I didn't look into it. I had no reason to 
idn't know who they are or what they are 


whether they are merchants or undertakers or doctors. I 
have no idea." 

Now, on page 56, line 2: 

"Q And I believe you have testified that you 
did not have any conversation with Mr. Thaler, Jesse 


fhaler, in 
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"A 10, not ‘66, no, no 
think Thaler came into the discussi 


any recollection of having -- 
"A Having any recollec 


conversation with him, 


Specifics, 


exactly what was it that he 


= 
fu 
nO 
c 

*« 


"A That I can't tell vou any more, ee | 
recollection that he Said, 'I am here to discuss this 


"I said, ‘Yes, I recall that,' and I was 
about to volunteer too much information because, numb 
One, I did it on behalf of a clien , period. 


further, whether I have 


1t or anything else, until 
Subpoena, I 


nave volunteered to 


not 
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by M 


r. 


Stream, redirect: 


"0 You told us --= 


A Yes? 


"Q -- a short while ago in answer to a 


question by Mr. Gartner, that your evaluation was made from 


y 


a point of view of determining market value for 


L think 


intende 


you said, who intended to use the faci 
a ’ 


Qu 


~ 


i 


purpose. 


"Q Do you remember heindg told or as 


your appraisal on that basis? 


"A Mr. Stream, if -- 
"Q It might be helpful and quicker 


tell me yes or no. 


a docum 


ent 


A I presume -- 
"Q Do you remember specifically? 
A Specifically I cannot say but I 


with that statement. 


Q %It will save so much time if you 
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a statement. 


ked to make 
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delivered 


do that 


you just 


market value to a 


facilities for the purpose of manufacturing watches and 
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10 
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12 


16 


17 


18 


19 


R 


value from the pgint of view of 


watches only? Do you remember bei 


" “7 T j ' | . 
A No, I don't remember. 


n 


iq told that? Yes or no. 


"Q You said, did you not, during your 


ie) 


in mind alone? 
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f Mr. Gartner, that your 
market value was a market value intended to determine that 


nerson who would use the 


facilities there set up to make watches. 
"DO you remember so testifyina? 


instruments? 
"A Some items, yes." 
MR. STREAM: Will counsel please continue on 
67 at Line 5? Thanks: 
MI GARTNE 67? 
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71 
| f10 
EY jbesb 118 "Kae fer 
| 
| ' ~ 
2 ‘6 iS 1€ your testimony, sir, that the 
F | 
| | 
H . $ ie At 
3 | equipment in tnose plant facilities could be used only for 
i} 
4 the manufacture of watches? 
| 
= | ' * ’ { 
5 ‘A You want a yes or no answer that the 
6 | equipment can only be used? That is not so. You can with | 
i 
| 
| 
7 | a pocket knife --" 
i} | 
8 | Do you want me to continue? 
oF MR. STRCOAM: Please, yes, of course I do. 
| 
| arr r , . = : } 3 { 
10 | MR. GARTNER: I take it this is not charced 
| 
ll | against my time: 
| ” mh = e 
2 | Q There is other precision instrument 
] 
13 || manufacturing being done through the use of such machinery, | 
| | 
l4 | 1s there? 
15 i "A Yes.” 
i 
136 |] MR. STREAM: Thank you. That is as far as you | . 
i } 
7 | need to go for me. Thank you. 
} | 
| 
18 || MR. GARTNER: Page 74, line 7. 
19 | Now, again, I am questioning on redirect -- 
i é 
H ‘ , 
20 | Or rather it is recross: 
| 
® 21 "Q Mr. Kaefer, did you make any examination 
| o = o + - 1 
22 Or investigation in 1965, 1966, as to the value of the 
| 
aS") 3 equipment which was listed in your appraisal of Precision 
A | 
| 
~ 24 Time Company? 
oe 
95 | WA m1. On AGA i+? 
235 A DO you mean did I rehash it 
| 
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SOUTHERN OISTRICT COURT REPORTERS, yu 


4 you “now what the market value for watch use of that 
3 machine was in 1966?" 
6 | There is an interruption. 
7 | "Q What about Billeter type-l pedestal, is 
& 3 that a machine that vou recognize? 
i} 
9 “A. Yes. 
| 
10 |] "Q Do you know what the market value for 
| 
e 
ll | watch was of that machine in 1966? 
12 || "A At this point, I don't know what the 
e 13 market value was at that time. I had records when I set 
ad ' 


the market value Originally. Now 


the 


years after 


Specific date in history." 


Ww | The next question on li: 


| 
e 18 || "Q What about a Gruen 
19 machine pedestal, is that a machine 
20 i "A Made by Gruen" -- 
21 MR. STREAM Your Honor 
9» | ost 99 c + 7 
- oF witli object on grounds of irrelevan 
|} 
3 MR. GARTNER: Well, Ih 
4 THE COURT: How is this 
H| 
| 
3 | MR. GARTNER: This has 
H 
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"Mr. Stream At what time? 
"The Witness "64 or '66. 
"Q Now -- 
"A But suitable for the Purpose inte 


value 


by your motion? 


with 


"A We said so sometim 


"A Bill 
"hn a 
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"A -=- t] 


"A Was 


in 1966 than 


dr. Kaefer, 
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bench, do you have any idea 


™~ 
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Q What about a CIH sinal 
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Ww 
'O 
t 
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@) 
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@ 


miller pedestal machine? 


's ane = ~ nan - C 
A 44 1S a company which is a French company 
f y | 
| 
i 
that made these things. Its value -- it is relatively a 
3 Bs elavcively 
' 
Small machine. What is t alue siven? 
| 
“ | = = 77 } 
Q Please forgive me if I won't'tell you. I 
want to know if you know. 
5 ie ; —— ! 
A 4 AnOW tne machine but I don't know what | 
} 
1ts value is relatively. 


" ‘ , - _ : © 
Q Do you know what its value was in 1966? 


“ 
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further away you got from the target date the faster the 
decline of the market value. 


"Q So that in this machine, too" -- 


' 
| 
| 
/. erttem ne 
HE COURT: Where are you now? 
' 
| 
| 
| 
| 


MR. GARTNER: 79, line 14. 
THE COURT: You micht tell us once in a while. 
| 
MR. GARTNER: I am just reading continuously, 
j 3 continuousl 
} 
your Honor. 
THE COURT Even thouqh it is so, when you skip 
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ia hh 5 T 
co anotner page, I wish you would tell us. 
aa “rr - 
R. GARTNER All right, vour Honor. 


worth considerably less in 1966 than it was in 1964? 


so) 


"A Right." 


loa] 


The last naqe I have is 32 

"Q Mr. Kaefer 
American watch industry proceeded to usina full automated 
machinery? 


"A I am not cognizant of the in erior 


ve lan within he ¢ } : 
development within the watch companies. That's hard to 


Say. At that time already they were leaning heavily 


towards importation. 


r 


"QO Of fully automated machinery? 
‘4 NO. 

"Q Of what? 

"A Of watches, 


"Q Not machinery at all, is t! 


aan 
ey 
ct 


what you are 


Saying? 


of the decline o 


th 
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existent. 


A-889 


SOUTHERN OISTRICT COURT REPORTERS. US. COURTHOUSE 


s 


today 


) 


ur 


jbesb 125 "Kae fer 

MP. GARTNER: That's all I have to read, your 
Honor, On this deposition and I would like in final 
rebuttal to read two or three pages from Mr. Thaler's | 
deposition. 

MR. STREAM: No, I am going to -- cee whiz -- 


THE COURT: Don't tell me what you are going 


MR. STREAM: May I be civen an Oprortunity to 


read a couple of lines? 


whatever it is. 


MR. STREAM: Really, just a couple of ] 


r 

» 
ps 
@ 
“a 


THE COURT: What page, please? 


MR. STREAM: I would like to read from line 21 
On page 4 
"Q Addressing yourself to the period around 


the year 1964, i'd your company do any distribution work 
for manufacturers of precision" -- 

THE COURT: Wait a minute. Let me catch up 
with you. 

"Q Addressing yourself to the pericd arcund 


the year 1964, did your company do any distris 
for manufacturers of precision equipment or watchmaking 
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equipment? 

"A Our company is rather unique and it is a 
mix or make-up of the equipment we sell. The majority of 
Our equipment comes out of Switzerland and more 
specifically out of the very narrow little area known as 
the watch area of Switzerland." 

MR. STREAM: That's all. 

THE COURT: You are very modest. 

MR. GARTNER: Good. A modest quotction. 

May I now read a final section from Mr. 
Thaler's deposition, Volume 2, page 310. 

THE COURT: I den't have it but read it anyhow. 
Whatever you modestly think should be read. 


MR. STREAM: Hold it, sir. Her 


o 
| a 
n 
ey) 
a 
Oo 
48) 
< 
rm 
oO 
a 


the Court, an extra copy. 

MR. GARTNER: All right. It is 310, line 10: 

"Q As a matter of ordinary and normal 
business, has Industrial Plants ever quaranteed the price 
of any machinery? 

"A Occasionally. 

"Q What is your practice i far as the form 
of guarantee is concerned? 

"A We guaranteed a certain minimum or floor 
figure. 
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guarantee? 


"Thaler 


~ Have you been involved in any 


"Q Do you have any knowledge of 


minimum or floor figure is fixed? 


"A Usually it is fixed by the evaluation of 
the equipment and some figure below that as a minimum 
guarantee. 

“Q Who makes the evaluation of the equipment? 

"A Either Mr. Kriser or -- 

"Q Sidney Kriser? 

"A Yes, Sidney Kriser or Botwinick. 

"Q Who determines what the guarantee figure 
should be? 

"A Mr. Kriser usually. 

"Q Sidney Kriser? 

ce, Yes <* 

On line 25, page 311, your Honor: 

"Q Do you have any knowledge about how 
Industrial Plants or Mr. Kriser determines the guarantee 


figure 


wou 


5 


~ 


a 


in 


relation to the ev 


luated 


"A The evaluated figure is what 
if sold at liquidation or public 
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| jbesb 128 “Thaler f ) 
| | 
| 5 
2 | and then from that figure is deducted the cost of ; 
| ; j 
3 conducting such an auction sale or liquidation; then the | 
| | 
a factor of a split beyond the minimum and the evaluation | 
| 
5 that was made. Sometimes it is fifty/fifty, sometimes it 
| : ° c ‘ : : ° | | 
6 is sixty/forty, between the minimum and what the machines 
| | 
| } 
a bring net or the plant brings net. 
$ | I i 4) | 
we aa "Q %I am not sure that I understand that. . 
9 What do you mean by a split? Let us ao into specific 
| { 
d 
10 || figures. 
e 
©) * a "A All right. Suppose a plant is evaluated 
| | 
12 || at $100,000. 
| | 
e> B44 "Q Yes. 
, | 
<< | 
j ‘ inn , : 
14 | ‘A That is what it is contemplated to brina, 
} 
15 1] a Yes. 
| 
& 
16 | "A It may cost $7500 to $10,000 to put this = 
| | 
s = ' 
W ! plant into such a condition that the machinery contained 
le 18 | therein can be marketed and sold. 
19 "Then there is a figure that is established as 
ee ' ; , 
2 | to what normally -- what the profit should be, since it is 
| . . . ¢ 
e 21 | like an investment. You are actually buying. Sometimes | 
2 | the guarantee is made in such a manner between Industrial 
4 ~~ | 
4 | . . 
YY 23 | Plants Corporation and the principal that after the 
& | 
"de 2 | minimum guarantee there is a split of the proceeds. | 
4 
23 | "Q Between Industrial Plants and the principal? 
e | 
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i“ os 
“Thaler (2h 
A Yes, 
"Q Which split may he forty/sixty, you say? 


orty/Sixty, Sixty/forty or less. [It 


depends upon what the arrangements are 


postulated, the mach 


nery being evaluated at $100,000 and 


» 


assuming that it would take $10,000 to prepare it for sale, 


what would be the minimum quarantee which Industria 


Plants would offer to the principal?" 


form were 


form. b 


as to the 


MR. STREAM: I object to the form of the 

It calls for a conclusion. It is hypothetical. 

MR. GARTNER: Your Honor, objections as to 
waived on this deposition. 

MR. STREAM: This is not an objection as to 
calls for a hypothesis. 


MR. GARTNER: You said it was an objection 


wi 
ry 
a 
<) 
a) 
c 
ai) 
Ce 
A 
Ts 
c 
F 
4 
a) 
c 
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a) 
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MR. STREAM: No, your Honor. I am objecting 
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MR. GARTNER: It is based upon -- 


THE COURT: Sustained. I think we have gone 


far enough on this one. 
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Wey 


Thaler 


upon the hyvothesis 


MR. GARTWER: It is based 
that Mr. Thaler gave. [It is not my hypothesis. 
THE COURT: Whose question is it? 


hypothesis. 


it explains 


care 


$100,000; i 


guarantee.” 


MR. GARTNER: 


MR. 


THE 


everything he 


It's my question 
This is the final question in 


Said. 


less that it explains. 


your 


GARTNER: 
figures were and this is where h 
It's his postulation. 

it would be, as 
as 
COURT: Now, 


are you 


MR. GARTNER: Now on page 313 -- 

THE COURT: I thought you were get 
close here. 

MR. GARTNER: That was the end of 
and I am about finished, your Honor. 12 think 
two more questions. 
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= ~ 11 1 ~ , | 
THE COURT: All right. Don't go above two. 
! 
| 
MR. GARTNER Three; I'm not sure. 
THE COURT L37 
MR. GARTNER: Well, I don't -- 1 mean, I may 
b] - = . — 
be asked to read another one. 
THE COURT Well, that hasn't occurred yet. 
* | 
MR. GARTNER: Oh. It hasn't? 
THE COURT; 3.3% 


MR. GARTNER: 313, line 25. 


"9 At 


Defendant Exhibit K here -- "hae Industrial Plaints 


at any liquidation value of the machinery at Time & Micro? 


"A They undoubTedly must have in 
up with a guarantee,” 


MR. GARTNER: 


than anticipated, 


MR. GARTNER: That's all I want to read, 


Honor. 


MR. STREAM: I have 
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Plaintiff Exhibit 22 for identification" -- 


that's 


arrived 


order to come 


132 


| 
2 | . 
~: 3) his rebuttal. 
H 
* 3 | 
Fe THE COURT: Both sides rest? 
ae. 
. | MR. GARTNER: Yes, your Honor, and at this 
| 
e fi - | 
° || time I have a motion. Perhaps it should be made out of 
& H 
6 || e | 
the presence « £ the Jury. 
| 
7 rT 3 } 1 
i THE COURT: I'll have to excuse the jurors. 
| 
° 8 || Laie cali ak Leak ae - | 
You mav retire for a 4ittle while. [t's 
} | 
9 | in? 
i} three o'clock now, 
| 
(The jury left the courtroom. ) 
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THE COURT: The first thing I want to do, and 
I am going to do this now, is determine the motions made 
by Mr. Stream this morning. Let me say that I have 
deliberated on those motions. 

As far as the first two are concerned, the 
first one is breach of contract; the second is negligence. 
Although the motions set forth by Mr. Stream are somewhat 
in order, I deny each of those, the breach of contract 
motion and the negligence, because of the condition that 
I believe tnat issues of fact are concerned, 

As to the motion in respect to the fraud claim 
Or count, I reserve, as to punitive damages, I reserve. 

What is your motion? 

MR. GARTNER: Thank you, your Honor. My motion 
at this time is a motion for a directed verdict. 

THE COURT: For the defense? 

MR. GARTNER: For the plaintiff. 

THE COURT: Denied. I cannot do that. 

MR. STREAM: The same motion by the defendant, 
your Honor. 

THE COURT: If they are related to different 
causes of action, they will follow my previous decisions on 


that. 


Breach of contract denied, negligence denied, 
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2 | fraud reserved, punitive damages reserved. 

3 || All right. 

4 || MR. GARTNER: Thank you, your Honor. 

5 THE COURT: Now I am going to say this: Counsel 
6 | for the defendant -- I believe,Mr. Stream, you asked for an 

7 hour and a quarter, is that it? 


8 MR. STREAM: A’ the most, your Honor. I doubt 
9 I will go past the hour. 

10 | THE COURT: Counsel for the plaintiff has asked 
ll ! for two and a half hours. That is unreasonable and 

2! unfair -- 

3 | MR. GARTNER: Then I -- 

14 | THE COURT: Just a minute, please. You asked 
15 fr it and I am going to tell you. 

16 | MR. GARTNER: Thank you, your Honor, I thought 
17 | you asked for my opinion. 

18 | THE COURT: No, I am not going to entertain 

19 | any comment by you. I am going to allow an hour and a hal: 
20 | by each counsel, that's all. 

21 MR. GARTNER: Your Honor, can I ask for more? 


2 | It is a very complicated case. 
23 THE COURT: I am not going to ask for 
“ | summations today. You have a right to write out your 
| 
2 | statement. The more time you have, the less time the 
A-899 


SOUTHERN DISTRICT COURT REPORTE®S. U.S. COURTHOLS:: 


~ 


to 


18 


19 


21 


= 


jwesb 1 


Exhibit 


marked, 


that it 


doesn't 


jury? 


from the 


729 


a7 
‘ 
THE COURT: Let's see it. When was that 
here? 
MR. GARTNER: Yes, yes, and I simply would ask 
be marked as -- 


THE COURT: Do you agree to this, counsel? 


MR. STREAM: Sure, I am happy to see that 


go to the jury. 


, , / e 
I guess it just makes for purposes of appeal. 


THE COURT: Do you offer to withdraw it from the 


MR. GARTNER: I would just like to withdraw it 


jury, yes, but to leave it -- 


THE COURT: Exhibit 1 is withdrawn in this case, 
MR. GARTNER: All right, thank you, 


TEE COURT: It is not a part of this case, this 


Anything else? 
MR. GARTNER: Thank you, your Honor, 


THE COURT: Now I want to pass out, have 


rt 
n~ 
@ 
Oo 


first the original -- where is the original, Mr. Clerk: 


(Court's Exhibit 2 marked. ) 


look at it and see if there is any substantial 
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suggestion; nothing but that. 

(Pause) 

MR. GARTNER: I have no objection, your Honor. 
It looks fine to me. 

MR. STREAM: No objection from the defendant. 

THE COURT: All right, very good, very good. 
So be it. 

MR. STREAM: How about that, your Honor, we 
both agree. 

THE COURT: Very well. Thank you. 

MR. GARTNER: If we continue with this a little 
longer, I think we will all reach agreement. 

THE COURT: Maybe there will be some money 
paid and accepted. 

MR. GARTNER: Oh, well -- 

THE COURT: On a reduced basis of the client. 

MR. GARTNER: I am willing to give up ten 
dollars. 

THE COURT: That is what you call infinitesimal. 

Very well. Ten o'clock tomorrow morning, but 
9:30 to counsel to fix up the exhibits, as you said. 

MR. GARTNER: Yes, thank you, your Honor. 

THE COURT: Let th: jurors back in and I will 
excuse them. 
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(Trial resuned.) 

(In the courtroom, jury not present.) 

THE COURT: Now, does each attorney have both his 
Own requests and that of the adversary? 

I shall first state the determinations on the 
plaintiff's requests and I have numbered these, Mr. Gartner, 
the supplemental, continuously after the Original ones. 

The purpose is for identification. 

Number 1, granted as charged. 2 and 3, the same. 

Number 4, refused except as charged. 

If you don't hear me, speak up. 

MR. STREAM: What did your Honor say as to 4? 

THE COURT: Refused except as charged. 


3 


5S, 6 an? 7 are each granted as charged. 
8 is refused except as charged. 


MR. GARTNER: I'm sorry. You are going too fast, 


your Honor. 


T 


THE COURT: All right. 8 refused except as charged, 
9, the same; refused except as charged. 


10, the same; refused except as charged. 
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ll and 12, granted as charged. 

" 13, granted. 

14 is granted as charsed. 

15 is granted as charged. 

16, granted. 

17, granted as charged. 18 and 19, the same; and 
20, the same. That is, granted as charged for 17, 18, 19 


and 20. 21. All granted as charged. 


22, refused except as charged. 

MR. GARTNER: Excuse me, your Honor. It's much 
too fast. 

THE COURT: Well, all right. Do you want me to 
go back at all? I'll go back to 21. 

21, granted as charged. 

MR. STREAM: Excuse me, your Honor. I don't have 
a 21 in the set I have. 


THE COURT: It's th first one of the supplemental. 


rh 


As I said, T have had to number them for purposes of 
identification, consecutively, after the originals. 

MR. STREAM: I understand, your Honor. 

THE COURT: 22 is the next one -- »2efused except 
as charged. 

23, granted as charged. 

24, refused except as charged. 
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26, 27 and 28. 
29, refused except as charged and 3 
Now I wish you would 


to my rulings. First, Mr. Gartner. Do you 


a little while? 


MR. GARTNER: 


Le | 


Judge, I am afraid 


them recorded. [It was just too fast. 


THE COURT: I don't know why you ca 


it down. It's all you have to do. You want 


the whole thing? 


0, 


wan 


don 


ua 
ww 
172) 
rt 
O 


the same 


Put on any exceptions as 


t to wai 


't even 


& 


. 


have 


© read and see 


All right. I'll ask the reporter t 
if you can keep up with him. If you can't, just 
he'll stop at any time at my request. 

Now, go ahead. 

(Record read.) 

THE COURT: Now, Mr. Gartner, any exce 


MR. GARTNER: 
what the Court means when it Says “refused 
or "granted as charged." There is no -- 

THE COURT: “Granted as charged" me 
substance of it is Probably granted, at least 


"Refused excest as charged" means that it is 
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as charged. I cannot portray a’l of my rulings in a | 
| 
complex case like this with the degree of specificity that | 
you might like, You may take exceptions to -- 
MR. GARTNER: With respect, your Honor, -- 
THE COURT: Take your excep*ions now to what you 


wish to do. 


MR. GARTNER: I must except to all of the rulings 


except those which were granted because -- 


THE COURT: Very well, if that is your statement; | 


so be it. 


MR. GARTNER: I don't know what -- 


THE COURT: So be it. 
MR. GARTNER: Thank you, your Honor. | 


THE COURT: Now, Mr. Stream, will you state any 


exceptions to these rulings on Plaintiff's requests? 
MR. STREAM: I take exception, your Yoncr, 


respectfully, to the Court's indication that it will grant 


as charged Instruction 19, upon the ground that the issue -- 


THE COURT: Wait a minute. 19? Yes. Any other? 


ladoaheat-ah it t1 


On the ground that exemplary or 


punitive damages is not an issue which properly should be 


submitted to the jury. 


THE COURT: Yes. 


MR. 


STREAM: I take exception to + . bDortion of 
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Instruction 8 -- 


THE COURT: That was refused 


except 


MR. 


STREAM: Y 


+ 


€s, and to the extent that t 


| Court may charge to the jury the law on fraud, that being 


an issue which in my respectful view is not appropriately -- 


THE COURT: Well, you have already made your 


position on it by your motion. You don't need anything 


further. 


MR. STREAM: I am just concerned that the charges 


will present those issues to the jury. 


THE COURT: I have to, ruiting as I have, 


Don't misunderstand me. 


MR. 


STREAM: All right. In those circutsstances, 


I have no other exceptions to the charge. 


THE COURT: Very well. 


+4, 
head 


Now, I pass to e 


defendant's requests -- I hope. Yes; here they 


1, granted ae charged. 


9 -- I don't know how this comes 


Li. is 


the same 


as 8, I believe, 


9, refused except as charged. 

10 is granted as charged; as ll, 12 13 and 14. 
15, refused except as charged. 

10 is granted as charged -- 


MR. STREAM: 


20 
& 21 
22 
ie 
el 3 
g I 
per 24 || 
G2 
25 
e 


What number, sir? 
THE COURT: 16. I misread the number 16 is 
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(> 2 || granted as charged. 
; | 
3 | 17 is granted as charged. 
4 | 18 is refused. 
5 19 is refused except as charged. | 
6 | 20 is refused. | 
7 | 21 is refused. 
« 8 \ Now, there is a second page of these. You deluged | 
ec 9 | me with requests. 
rN 10 | 22, granted as charged. 
‘ e 
ll | 23, refused except as charged. | 
} 2 | 24, refused. 
@ 13 | 25, granted. 
| | 
14 | 26, granted as charged. The same for 27, 28; | 
i 15 granted as charged. | 
& | 
16 29 refused except as charged. 30 the same; that 
17 || is, refused except as charged. 
| | 
e 18 | 31 is refused. 
19 | And we have, I believe, two supplemental requests 
20 | which I have renumbered. | 
® | | 
: 3 a 32, granted as charged. | 
| | 
2 33, refused except as charged. | 
be \ 7 \| 
e | Now, do you have yours, Mr. Stream? 
‘as 2 | MR. STREAM: Yes, I do. | 
¢ ne, | 
3 {THE COURT: Any exceptions by you? | 
\| 
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STREAM: The only exceptions that I make, your 


those items in my requests for instructions 


which the Court refused outright. 


THE 


those are, so 


MR. 
Those are 18, 

THE 
charged. 

MR. 


is granted as 


20. 
THE 
MR. 
21. 
THE 
MR. 


the other rulings. 


because -- 


COURT: All right. Let's see which ones 


I will make a list of them. 
STREAM: I will read those to the Court. 


20 -- 


COURT: Wait a minute. 18 was granted as 


STREAM: I didn't have it that way. I£ 18 


charged, then I have no exception to that. 


COURT: 20 is granted as charged. 


STREAM: I have no exceptions to that, then. 


COURT: 21 is granted as charged. 


GARTNER: Your Honor, you may be reading from 


Could we have the reporter read these 


THE COURT: Let me see what I have here. ALL 
right. I'll do it. I don't object to doing it. I should 
do it. ; 

Wait. Which one are we on? 21? 

MR. STREAM: 18, your Honor. 

THE COURT: What did I have on that? 
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(Record read.) 

THE COURT: What do you say about that? 

MR. STREAM: I take exception to the Court's 
ruling onthat and I understand the Court refused 20, which 
begins with the words “in your deliberations." 

THE COURT: Well, I am very much astonished that 
the record which I received from my clerk, after my 
reviewing it with him, does not cover 20. I shall have to 
look at it. 

MR. STREAM: 20 =~ on the long sheets, your Honor. 
They are the defendant's requests. 

THE COURT: Well, let me find 20. If your papers 
have "numbers I won't have much trouble with it. I 2:5 got 
to find them in your papers. 

I have it now. Refused except as charged. 

MR. STREAM: Then I have no objection to that. 

21, I understand the refusal was outright. 

THE COURT: Granted as charged. 

MR. GARTNER: Your Honor, I had “refused” before. 

THE COURT: You are sure it was the defendant's 
request? 

MR. GARTNER: Yes, your Honor. 

THE COURT: It is refused except as charged, then. 


MR. STREAM: And then 24. 
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THE COURT: What did I say? 
MR. STREAM: Refused Outright. 


THE COURT: Then that's it. 


MR. STREAM: Then I take exception to that refusal.| 


Then 31. 


THE COURT: Refused. 


MR. STREAM: And I take respectful exception to that. 


THE COURT: Yes. 

MR. STREAM: And that's it, judge, 

THE COURT: Very well. How about you, counsellor? 

MR. GARTNER: Your Honor, at the risk of offending 
your Honor, I must say I don't have all of the rulings on 
these. 

THE COURT: All right. We will give it to you a 
second time. I don't know. This is the first time I had 
any such trouble but, go ahead, Mr. Reporter, and read my 
rulings on the defendant's requests. 

That's what you want, isn't it? 

MR. GARTNER: Yes. 

(Record read.) 

THE COURT: For the record, 2 is granted as charged 

3, granted as charged. 

Now, if I go too fast, you tell me; raise your hand 

MR. GARTNER: No. This is all right. 
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2 | THE COURT: 4, refused except as charged. ) 
3 | 5 i this is plaintiff's you are talking about? 
4 | MR. GARTNER: No. This is def. ndant's, your Honor. | ) 
5 | The first time around you didn't give any rulings on 2 | 
9 | through 8, as the reporter said, so I don't have them, | 
7 | THE COURT: 2, granted as charged. 

i 
3 1 3, granted as charged -- that's about circumstantial 
9 } evidence. | 
10 | MR. GARTNER: Well, are you going through the 
af plaintiff's? I want the rulings, if your Honor please, 
12 | on the defendant's requests; not the plaintiff's, 
13 | THE COURT: All right. The number of the plaintiff's 
14 | is what, then, that you want? | 
15 MR. GARTNER: The defendant's requests to charge. 
16 | THE COURT: Which numbers? | 


MR. GARTNER: 2 through 8, your Honor. 


18 | THE COURT: 2 is granted as charged. ( 
19 | 3 is granted as charged. | 
20 | The general instructions are all granted as stiaveual 
21 MR. GARTNER: All right. That clears that up. | f 
= | I believe the reporter has the rest. 
23 | THE COURT: Will you pick it up? P 
% | (Record read.) 
23 | THE COURT: Now, Mr. Gartner, please. 
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MR. GARTNER: Does your Honor want 


comment on those rulings? 
THE COURT: No. fr don't want anything that you 


don't want to give, counsellor. That's up to you. 


MR. GARTNER: Well, your Honor, I think that it 


is necessary to make comment on a number of these rulings. 


THE COURT: Well, will you tell me which ones 


you want to comment about? 
MR. GARTNER: On defendant's request number 9 --~ 


THE COURT: That is the one readin 


trial are not to be regarded as in ication"-- 


MR. GARTNER: No, your Honor. I am talking about 


the defendant's requests. 


THE COURT: Well, that's what I have, 


MR. GARTNER: I am sorry. I referred to item 9, 


your Honor; not 8, 


THE COURT: Well, what about 8? All this says 


is “rulings during trial are no= to be regarded as an 


indication of any predilection on the Court's part." 


What is wrong with that? 


MR. GARTNER: I have no comment on that. 


THE COURT: All right. 


Pass that, then 


ig “rulings during 


| 
| 


745; 
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what the complaint means. It is not proof -- that is about 
all it is. ; 

MR. GARTNER: That's right, but there is a pretrial | 
order in this case which governs the issues, not the 
complaint. 

THE COURT: Well, it may amend the complaint but 
it doesn't change it otherwise. It doesn't mean that even 
if it is amended that it is proof, even if you take the 
pretrial order with the amendments. That is not proof, 

That merely amends the claim; that's all, so I refuse to 
change that. 

MR. GARTNER: But, your Honor, the request says 
that the proof must be considered in the light of the claims 
the plaintiff makes in that complaint. Those claims were 
amended by the pretrial order. 

THE COURT: Yes; in the complaint as amended. 

MR. GARTNER: It doesn't say so, your Honor. 

THE COURT: Well, that's what it should sav. In 
any event, that's the ruling. Obviously, the complaint is 
not proof, no matter whether there is an amended complaint 
or not. 

MR. GARTNER: If there is going to be a mention 
of the complaint, the jury must be informed that there is 
@ pretrial order which amends the complaint. 
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THE COURT: I differ from you and I stick to the 
ruling I made, counsellor. fr don't see any other ruling 
possible. | 
MR. GARTNER: Now, on request 10. 


THE COURT: What is wrong with that? 

MR. GARTNER: Again, it refers to specific words 
in the complaint which have been amended by the pretrial 
Order, your Honor. 

MR. STREAM: Your Honor, that is not so. Ther 
is no amendment in the pretrial order and this complaint is 
still before this Court and if counsel wanted to amend it, 
he had a chance to do it. I have got a right to rely upon 
this complaint, not upon something which he has outside. 

MR. GARTNER: If your Honor please -- 

THE COURT: Well, the Pretrial order under Rule 
16 does amend the complaint. 


MR. STREAM: To the extent only that the plaintiff 


ct 


demonstrates it. He hasn' demonstrated a single amendment. 
THE COURT: He must prove whatever it is. Now, 
what is wrong with 10, again? 
MR. GARTNER: 10, your Honor, specifically 
quotes from the complaint to Say that the issue is that in 


the words of the plaintiff the defendant was asked to advise 


and report the true market value thereof, but the pretrial 
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Order says -- 

THE COURT: What does it say in the pretrial 
order as to the amendment? 

MR. GARTNER: The pretrial order says that it 
is the plaintiff's contention that as to liability, one, 
the plaintiff engaged the defendant, which represented 
itself to be expert inthe appraisal, auction ad sale of 
industrial machinery and equipment to make a true and 
accurate appraisal of the machinery and equipment owned by 
a manufacturing corporation, Time and -- 

THE COURT: All right. I shall amend this 
ruling on Number 10. 

MR. GARTNER: Thank you, your Honor, 

THE COURT: Please let me have the rest now. 

MR. GARTNER: The rest of the quotation? 

THE COURT: No. The rest of your exceptions. 
That is what we are doing, primarily, here. 

MR. GARTNER: All right, your Honor. 

Items ll and i 

THE COURT: What about that? 

MR. GARTNER: Both misstate the claim as, again, 
stated in the pretrial order. 

THE COURT: All right. I will amend it if 
necessary -- 1. ii, ‘ie PTO." 

A-915 


SOUTHERN OISTRICT COURT REPORTERS, Us. COURTHOUSE 


$$ —__—____________ EE == 


tt 


> 


jb15 
MR. GAFPTNER: Numbers ll and 12. 


TH 


a) | 


COURT: All right. The same for 
Anything wrong there? Any exception, I should 
as charged, I believe was my ruling. 


MR. GARTNER: No exceptions to 13. 


those. i: oF 


say. Granted 


THE COURT: 14? You tell me. I am not going to 


mention all of them. 
MR. GARTNER: Thank you, your Honor, 
THE COURT: 14; anything? I hear no 


MR. GARTNER: Excuse me, your Honor. 


(Pause.) 
THE COURT: 14, is it? 


MR. GARTNER: Welk, = except to that 
Gon't know what the actual charge of the Court 


believe you ruled the request was granted as 


accurately state the issue. 


THE COURT: That's the breach of con 


MR. GARTNER: But it is limited to - 


MR. STREAM: I don't know what he is 


because I 


will be. I 


tract count, 


=p 


, . 
| 
“751 
1 | jbl6 
2 | ‘R. GARTNER: I don't know how it is to be charged, 
3 THE COURT: You will find out in due time. Ir can't 
4 || give a complete verbatim statement of what I am going to 
5 | charge and I am not going to. I am not required to. 
6 | MR. GARTNER: I understand that, your Honor. 
7 | THE COURT: Well, go ahead, then. Let's get 
8 | through with this nonsense. 
9 | MR. GARTNER: I have to except to it because I 
10 | don't know what it is. 
“i THE COURT: You told me that. You will find out 
12 | in due time. 
13 | MR. GARTNER: Thank you, your Honor. 
14 | No objection to 16, your Honor. 
15 | THE COURT: Thank you. Not to 17, 18? 
16 | MR. GARTNER: With the reservation that I don't 
17 | know what the charge is. 
18 | THE COURT: Ves. You'll nave that. 
19 | MR. GARTNER: I am not waiving an objection to 
2 | what the actual charge will be. 
21 | THE COURT: I didn't say you would, counselloc. 
22 | MR. GARTNER: 18 is refused; no objection to that. 
23 || THE COURT: 19? That's just the evidence. 20? 
24 | MR. GARTNER: Reserving any objection to the 


23 | actual chev-ge. 20 is refused, as I have it; no exception, 


| your Honor. | 
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MR. GARTNER: 
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10 || except to any charge which incorporates any of the statements 


ll | of that item because th 


12 THE COURT: What do you mean? I Gon't understand 
e 13 || you. You object to what? 
} 
4 | MR. GARTNER: I object to any charge which 
1$ | incorporates any of the statements of item 22 because your 


16 ruling, your Honor -- . 
17 THE COURT: All right. It is refused except as 
18 charged. I am not going to tell you what I am gc .g to 
bd | 
19 | charge, so go on, please. 
2 | MR. GARTNEF: I am not asking for that. 
| 
® 21 | THE COURT: I know you are not. Proceed. I see 
| 
2 | the reason; you have stated it. Please. 24? 
~ 


MR. GARTNER: The substantive reason 


he a4 is that at the time of Payment, the time of payment does 
23 | not have any effect -- ne fact of Payment does not have any 
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effect upon what the plaintiff ordered and what it got. 


THE COURT: Well, it may have some indication. 


It may be considered, I think. 


MR. STREAM: I still don't see, your Honor, how 
counsel can take an exception to an item which was refused | 


except as charged and he doesn't know what the Court is going) 


! 
to charge. The proper time, the procedure, calls for counsel | 


to wait until the charge is made. 


MR. GARTNER: Please, Mr. Stream. This is my 


Opportunity to state my objections and when I am finished, 


I am sure the-Court will allow you to say whatever you have 


to say. 


THE COURT: Please finish. Let's keep the order. 


MR. STREAM: I don't think he is going to finish, 


your Honor, the way he is going. 
MR. GARTNER: No exception to 24, your Honor. 
have that as refused. 


No excepticn to 25. 


THE COURT: 26. I don't see what is wrong with 


nat. That is a customary -- 


MR. GARTNER: 27, your Honor, no exception but I 


must point out to your Honor -- 


THE COURT: No exception to 26 or 27? 


MR. GARTNER: 26 and 27 but I must point out to 
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your Honor that 27 says or states the Proper rule, that the 


plaintiff must establish by a preponderance of the credible 


evidnece, and I most respectfully call your Honor's attention 


to what will be a contradiction in the special verdict that 
was prepared yesterday because -- 

THE COURT: You should have told it to me then. 

MR. GARTNER: Your Honor, I am sorry but I did 
not have very much time to examine it yesterday. 

THE COURT: I gave you all the time you wanted, 
counseilor. 

MR. GARTNER: Your Honor, I think the Proper rule 
is as stated, and as your Honor has ruled on item 27, thac 
the preponderance of the credible evidence is to be 
determinative but the special verdict Says the fair pre- 
ponderance and the word "fair" should be deleted from the 
Special verdict. 

THE COURT: I don't think I shall. fr decline to 
do so. 

MR. GARTNER: I respectfully except. 

THE COURT: Proceed. Let's get on with it. 


MR. GARTNER: I respectfully except, your Honor. 


THE COURT: All right. You can except all you like,| 


MR. GARTNER: Now, 28, a very strong exception to 
that one. 


THE COURT: You don'treed to Say "strong." What 
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is the objection there? 

MR. GARTNER: Well, an appraisal is not properly 
defined as simply an opinion. An appraisal is supposed to 
be a professional result after careful investigation and 
the proper procedures. 

THE COURT: All right. Your exception is noted. 
Granted as charged is what I said. 


Is there anything else? 30 or 31? 


MR. GARTNER: Refused except as charged. I simply 


have to reserve my objection to them. 

THE COURT: Well, it has to be dependent upon 
the question of fact as determined by the jury. 

MR. GARTNER: “=. no exception, your Honor. 

THE COURT: Thank you. Now I suppose we will 
have to wait until -- 

MR. GARTNER: Sorry, your Honor. There are two 
more supplemental charges here. 

32; I except to that, your Honor, because here 


now the rule is stated to be that the requirement of proof 


is clear preponderance. There is an absolute confusion 
as to what the rule is. In one case it is -- 
THE COURT: Clear prepon nce is referable to 


the punitive damage claim, as I recall it. 


MR. GARTNER: No, your Honor, this is referable to 
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the appraisal, the reliance On the appraisal. 
THE COURT: se? 


MR. GARTNER: It is also contr 


trary to the evidence. 


There was no evidence that the appraisal was 
the loan commitment. All the evidence is that the summary 


appraisal, the telegram was received before the loan 


commitment. 


THE COURT: This is the Plaintiff's claim; you 
Say that is not correct? Do you say that the claim said 
or that the plaintiff's claim is not correctly stated in 


so far as -- 


MR. GARTNER: No. I Say that the statement that 


the defendant's claim, that if you find from the facts -- 
THE COURT: No. 32 I am talking about. What is 
wrong with the first paragraph, counsellor? 
MR. STREAM: That is our Claim, your Honor. 
THE COURT: It says "Dlaintiff's claim." 
MR. STREAM: That's right. 
MR. GARTNER: It is uot entirely accurate, your 


Honor. There were several documents which the plaintiff 


executed. It was not simply -- 


THE COURT: No matter how many documents, I 


think it is a fair statement of the plaintiff's claim, 


counsellor. 
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MR. GARTNER: No, your Honor, it is rot ani fr 
must except to it. 

THE COURT: Well, all right; all right. 

MR. GARTNER: The commitment by the plaintiff 
was not made -- 

THE COURT: I still rule that it is to be granted 
as charged. If I find it is necessary to add anything, 
I will add it. 

MR. GARTNER: I just want to point out, your 


Honor, the commitment that the plaintiff made was made on 


‘ September lst; that is when it signed the continuing 


guarantee. 

THE COURT: I don't know about that. This is the 
agreement; not the guarantee agreement. 

MR. GARTNER: Yes, but it was not committed until 
September lst, your Honor. 

THE COURT: Who was not committed? 

MR. GARTNER: The plaintiff was not committed 
until September lst. 

THE COURT: I can follow that. 

MR. STREAM: That is a fact for this jury. 

THE COURT: I will stick to what I did before. 
Anything else? I have gone over these in somewhat of a 


Getail with you. 
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3 j; totally objectionable 
| 
|| THE COURT: I am going to Still stick to granted 
° | as Charged. Go on to 33, please. 33 is refused except 
5 i as charged. 
7 | - : ; 
MR. GARTNER: No exception except to whatever 
8 | 
the charge may turn out to be. 
9 || : , , 
THE COURT: Now I Mave got to take time to reframe 
10 P ; : 
} tne two or three determinations on walich I reviewed, although 
| 
il | I suppose if it is refused excont as charged, I don't know 
2 | ‘! 
why I need to do it. 
13 a 
Waich ones do you have down, Mr. Coyne, that I 
14 . : ; Salas ag “ : 
| Said I might review? This is the defendant S requests. 
S| MR. COYNE: Number 9 was refused except as charged | 
{ 
16 | 
| and he took exception to that. 
7 |i eae 
. | 15 was retusea except as charged, which he took 
18 | mae : 
| exception ta, 
i 
19 | 23 was refused except as charged, which he took 
2 | ee 
| exception to and ieee ee Ce 
21 i MR. GARTNER: 10, 11 and 12, your Honor; your Honor 
22 | | 
said tnat you were going to redo those. 
23 THE COURT: As to number 12, I will refuse except 
24 ‘ " ; Te 
as charged and then that Sit. 
25 All right. I think rz have covered it, Now, I 
il 


The second para 
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raph of 32 is 
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think we are now about ready to get the 
the sumnations. 

MR. GARTNER: May I respectfully request, your 
Honor, an additional half hour on our time? 

THE COURT: No. You may not. You can recvest it. 
I have ruled and I stick to it. That's all. 

MR. GARTNER: I followed your Honor's instructions 
and I wrote everything down. 

THE COURT: Well, I think you will be able to do 
it in an hour and a half. [In any event, that is all you 
are going to be allowed. 

MR. GARTNER: Thank you, your Honor. 

THE COURT: I want to have a short recess. 


(REcess.) 
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glimaces, my animations, my movements or his is evidence. 


| 
& 3 The evidence, as the Court pointed out, is what you heard 
| 
( ; ws F 
my 4 from the witnesses either by depositions or by confron- 
- ; 
0 tation and, of course, by the exhibits. And the Court 
e | 
will charge you on that. 
To begin with, before we get to the evidence, 
8 , , ; 
2 m3 I ask you a question. I ask you to ask yourselves this 
9 P ; ; , : ; ee | 
2 question: Who is here? Who is this plaintiff called 
| . P = ° . j 
10 Ajax someching or another? Who are today its officers, | 
® ns i” : 
ll stocxholcers, its officials, its employees; who ar2 they? 
19 ° ow t : 
+6 We found out that Mr. Klein left the company years ago. 
€) 13 We find that Mr. Louis left the company years ago. Who 
i | 
14 H is Time & Micro? Do they exist? Who is interested in this 
15 case nine years after 1966? Who speaks? Who benefits? 


What is it that counsel has exercised himsel¢ for? 


| What happened to the fuse contract which lies or did lie 
- i at the root of this entire transaction, tha hope and ' 
" | 
19 || expectation of the future, the transaction which, of course, 
20 | Ajax was relying upon when it decided to go and do a deal 
| 
we 21 | to clean up the Time & Micro plant facilities so that 
| 
pal | -. . : 
2 i Uncle Sam would give them a contract? Did they get the 
( «= | 
: vce 23 | contract? Did they do it? I didn't hear anything about 
|e | 
24 it 
{ 1} 
} } 
. e ' . . . - . . 
25 | [I noticed counsel grimacing and smiling, but 
| 
e i A-926 | 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOI!s 


. = 


tw 


ur 


© 


30 jwmch 


I am going to start with the complaint, because 
that is what I had to answer, and let me point this out 
to you while I am doing this. This complaint was file2d -- 
that means the action was started in the summer of 1969 
The transactionws completed, the appraisal, auction sale, 
by the fall of 1967. What happened between 1967 and 1969 
that took so long for the plaintiff to file an action? 
Was he negotiating with Uncle Sam to see if he could 
stick him with the lawsuit? You can infer those things 
because there is no proof to explain it, so your inferences 
are warranted. Is it possible the plaintiff negotiated 
with the Government, having lost the contraci,, and 
gotten some kind ot settlement? We don't know anything 
about that. All we know, it took them a couple of years 
to start the suit, and then it took them six more years 
to bring it to trial. Complaint filed in 1969: this is 
1975. I want to ask the question deservedly: Why did the 


plaintiff drag its heels? 


two things, I said. Remember I said to you that the 


complaint contains a false, deliberately f 


ot) 
- 
W 
@ 
“a 
(t 
fu 
ct 
t) 
=| 
@ 
a 
eT 


Signed by Mr. Gartner, and I Said, remember August 19th -- 


MR. GARTNER: I beg your pardon, your Honor. I 
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The jury ought to consider 


whether the 


proof sustains the plaintiff or not. 
MR. STREAM: . Thank you. May 
interruption, please? 
MR. GARTNER: I am not on 


GARTNER: I 
your Honor, 


instruct counsel to stick to the issue 


+ 


Ss 


, 


your 


Honor? 


the Court ¢ 
the case 


No. This is argument, that is all. 


and not make charges against me. 

THE COURT: He didn't make any charge ag.inst you 
whatscever, counsel. 

MR. STREAM: The complaint in this action, 
ladies and gentlemen, was signed by Murray Gartner, a 
member of the firm representing plaintiff. The first part 
of it -- I want to back up what I said and I read to 
you at the beginning of the trial Para raph 11, which was 
the paragraph of this complaint which lleged ths defendant! 
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Why didn't they 


7 
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D) y try to do something? Try to sell 
e 3 it at private sale as Hamilton dia? Preserving it intact 
( ) 4 as a fuse companv? Because it was good for fuses.why 
soe | . 
5 did it go at auction sale and why, after letting it go at 
e | aucti la h + lai Sad A493; +h ; 
6 || ewion sais, has the plaintiff, Ajax, got the audacity 
- ii to come in and say, "Yas, we kne all of that but tag,you 
| 
g || are it -= that's a great school game. But it doesn't 
e | 
9 | in the courtroom. Tag, you are it. Because the tag in 
19 | this case, they didn't try to tag Hirschmann Corporation 
i 
e 1 on their appraisal. They didn't try tc tac Time & Micro 
8 
12 and they didn't try to tag Haakenson - - you heard counsel 
13 Savy to one of the witnesses,"you know where Mr Haakenson 
<q | 
14 | is now"and the witness' answer was "no," like, see if we 
16 || “new where he was, then we might sue him. Bunk. 
e 16 They didn't sue anybody. They didn't even sue 
17 || Time & Micro. Thay took Tima « Micro's not2 from the bank 
ig || When thsy paid off the bank anc accepted it, pay to the 
« ; 
i9 | Order of Ajax Herdwaro Manufacturing and endorsed it over 
0 || ‘to them. 
e 21 || They also took the Subrogation agreement an 
il 
| * . 
2 4 all the collateral and everything that the bank held and 
a, i 
y) 3 || ‘they took over the position of the bank against Timea & 
a wd L 
% Micro, and then they sued us. 
Tag, you are it. 
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Why didn't they sue Time &s Micro? 
Operation Haste. From the beginning * the 
end. Operation Ha: ea. Give me.a quick appraisal. 


I don’+ need it. Somebody else does. Operation Haste. 
Missed it, at happened to it? 14 months later. 
Operation Haste, an auction sale. Quick. Public auction. 
And thes it became the case of the uncertain plaintiff. 
Now what do we do? Who do we sue? 
Let's sue the plaintiffs, zet's sue Industrial 
Plants, that's the most recent appraisal and somehow 


we will convince that A equals B and one plus one is 


The suit is brought, I sulnit to you, on bad 
grounds. It is brought for the wrong reasons. It is 
brought without a vestige of right. It is brought with 
no testimonial value of eny kind submitted to this 


jury to sustain their burden of proof. It is brought 


in a desperate last minute effort to 


" 


ecoup something 
which they may never have lost because you don't know 
and neither do we whether they really lost that $170,000. 
They still didn't hsow you the check that they 
had to pay to the bank but we don't know what they sot 
back from Uncle Sam on the fuse contract. 
We don't know whether they recovered the loss 
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and I submit to you they are under a duty to disclose to 
this jury what happened in that connection and you have 
a right to infer that there is something spooky going 
on or they would have. 

Not every loss leads to a recovery. Anybody 
can sue. A mouse can sue a king but not every loss 
is recoverable. 

How wonderful it would be, the best of all 
possible worlds, as Candide, Dr. Pangross put it, in the 
best of all possible worlds, every loss is not: recoverable. 

It would be wonderful if every person who loses 
money in the marke* could sue his broker for having given 
him bad advice or if every patient could sue his doctor 


which is hes is virtually happening these days. 


rh 


But the law doesn't permit that. A plaintif£ 
can bring an action when he has a- justifiable cause. He 
must make a case. He can't spatter and splatter gener- 
alities and mumble in interruption of my summation. 

He can do it but it is not meaningful. He must make 
a case by cogent, competent proof and prove it by the 
burden which this Court will instruct you is his burden 
and I submit to you tha. there is not a scintilla of 
proof to support his case, and now he will talk to you at 


great length as is his prziogative, within the time 


A-931 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOLSL 
fe : age wt vy . ’ 


_ Ss a ~ 


CO) 


tr 


Qo 


10 


16 


17 


18 


nm 
~~ 


S 


71 
lz:mg 25 


allotted to him by the Court, which probably will be 
less than he wants, but nonetheless, as it was 
case, but nonetheless, I ask you to remember, as I fin- 
ish, that I cannot reply. 

Please think through, keep your heads screwed 
on. There are values involved. 

This company has been in exis ence for fitty 
years, my client. More than dollars and cents are 
involved here. There is reputation involved here, re- 
sponsible reputation which grows brick-by-brick over 
the course of decades, and it mav not be Restroyede by 


generalized charges of this type. 


I ask you to render a verdict for the defendant 


On all three counts. 


Thank you. 


THE COURT: For the plaintiff, Mr. Gartne 
MR. GARTNER: Your Honor, may I have a ten- 


minute recess? 


THE COURT: No. 


H 


don't think we need any 
ten-minute recess. 

MR. GARTNER: Your Honor ordered me to come 
to court 2 half hour earlier today so I could give my 


papers to Mr. Stream. 
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THE COURT: Nothing was said before recess 
until now. We would like to finish before lunch. 

MR. GARTNER: I cannot ;finish before lunch. 

THE COURT: I shall request the jurors to 
remain for a late lunch. 

You may go on now. 

MR. GARTNER: Your Honor, I would like to have 
my papers back before I begin. 

THE COURT: You nay take five minutes for 
that purpose. 

MR. GARTNER: I hope it will not be charged 
to my time. 

THE COURT: Now, Mr. Stream, give him back all 
the exhibits. And then we will go on. 

MR. GARTNER: Perhaps if he can leave them 
there and I can talk from here, then we won't have to 
rearrange them. 

THE COURT: . State how you are arranging them 
after you have done it, please, Mr. Stream. 

MR. STREAM: They are all set so he can see 
each tag on each exhibit. The ones that he didn't use are 
left in the plaintiff's folder. 

THE COURT: Did you hear what he said, Mr. 


Gartner? 
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now. 

MR. GARTNER: Thank you. 

THE COURT: The jury may also take a recess. 

MR. GARTNER: Thank you very much, your Honor. 

THE COURT: Five minutes. 

(Recess) 

(In open court; jury present) 

THE COURT: Now I take it you have your papers 
ready,Mr. Gartner? 

MR. GARTNER: Yes, your Honor. 

THE COURT: All right, you may resume, 

MR. GARTNER: If I may have the Court's copy of 
Mr. Klein's deposition handed up to the Court some time 
ago? 

THE COURT: Here it is. 

MR. GARTNER: May I proceed, your Honor? 

THE COURT: Yes. 

MR. 
about reliance. There is one thing that counsel for the 
defendant didn't rely on. Yow heard him say that all of 


the documents in evidence which he didn't use, which he 


d?ain't rely on during his argument, were in this folder. 


a 


~ intend to rely on those documents, because that is what 


the evidence in this case is, not what Mr. -~ 
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THE COURT: ‘tTrose are admitted documer. -:. 

MR. GARTNER: Those are all admitted documents, 
of course, your Honor. ; 

THE COURT: You will get them, members of the 
jury. 

MR. GARTNER The first document here is this 
letter which accompanied the appraisal, dated August 19, 


1966. And, as I was saying before the recess, in this 


letter Mr. Thaler said that “As stated in our telegram 


dated August 17, 1966 the plant is in excellent condition,” 


and so on. 
THE COURT: What is that exhibit number? 


MR. GARTNER: That is Exhibit 29, your Honor. 


And I called Mr. Thaler's attention on his exam- 


ination to the fact that although he had testified that 
the telegram was sent on the night of August 15th that he 
h.d said here it was sent on the 17th, and he corrected 
himself and he said, “Yes, that's right, it was sent on 
the 17th." 

Now, Mr. Klein testified, as you will recall, 
that it was the telegram that was received before the 
document, which is the loan and security agreement, was 


signed on the 18th. There is nothing strange and unusual 


about a telegram which was sent on the l7th being received 
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either on the 17th or on the 18th. It would have been 


unusual if it had been received on the 19th, which is 


4 | what Mr. Stream is trying to tell you happened simply 
} “< 


ur 


by calling your attention to a mail receipt mark which was 


6 put on that telegram by Industrial Plants. | 

7 | And there are many letters in evidence here where | 
| 

& 8 you can see the same mail rece. + stamp of the Industrial | 
9 | Plants Company. Every time they “ec ived a letter, they | 
10 | put this stamp on it, and that is the stamp which was -- | 

° ll | take this one at random -- sorry, this is for identification, 
2 | so it's not in evidence. I won't show it to you. | 

e 13 | Take any one. Here's one that is in evidence. | 
14 Exhibit 15. There is the stamp, March 4, 1969. Compare | 
15 | that with the stamp on the telegram. It's the sane stamp. | 

bad 16 | That is what it is. It's a mail receipt stamp. It's not B 
17 when this telegram was delivered to Ajax. 

~ | But reliance goes much beyond that. It's not a 
19 | question of whether the telegram was received on the 19th, : 
20 two days after it was sent. We can malign Western Union | 

~ 2i | all we want, but we know that when the telegram is sent | 
o- | you get it sooner than two days after it was sent. 

Che 

~ 23 | Let's look -- 

& 

= a i THE COURT: Now wait a minute. That i» a statement 

. | that -- there is no proof as far as we know about that. 

e@ 
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MR. GARTNER: If the Court please, Mr. Stream 
made a great many statements to the jury as to which 
there was no proof, and there was no comment made by the 
Court. | 

THE COURT: All right. [I am simply saying to you | 
and to the jurors that, as far as I know, there was no 
testimony abo':t when telegrams are received. 

MR. GARTNER: There certainly was no interruption 
by the Court curing Mr. Stream's entire -- 

TEL COURT: Go ahead. 

MR. GARTNER: There was absolutely no comment by 
the Court during Mr. Stream's entire statement, and I have 
a long list cf statements that he made ee -- 

THE COURT: You please go ahead with your summation, 
and don't tell me what you are going to do. Just do it, | 
please. 


MR. GARTNER: Let me refer to what is in evidence, | 


entlemen. Look at the loan and security 


W) 


Fenian eo 


agreement. You may take it to the jury 


Paragraph 12 of this agreement says, "In the event 


that Ajax should,without legal excuse, fail to carry out 


its obligations under this loan and security agreeme-*t, or 


any obligations hereunder incident thereto, Ajax agrees 
to pay Time the sum of $20,000, which sum is hereby agreed 
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and that +2 Jjidn't offer it to anybody. We didn't own the 
| machinery then. . 
You have been told that the plaintiff sold the 
machinery at auction. Plaintiff didn't sell the machinery 
at auction. 

De you know who sold the machinery at auction? 


The defendant; Mr. Kriser, sitting there. Didn't you 


hear him say from the stand that he was the auctioneer? 


| And who was -- 
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P THE COURT: That doesn't mean, of course-- 
MR. GARTNER: Who was he hired by? He was 
3 ' 
hired by Time & Micro and the First Western Bank. The 
4 | 
| plaintiff didn't hire him. We didn't decide to sell it 
5 | 
| at auction. And if this machinery, if this plant if 
6 
you will, had the kind of value which they have been trying 
7 | . 
to tell you, and which they told us in 1966 it had, when | 
8 | 
e | 
the defendant was approached with a contract to sell the 
9 | 
machinery at auction, why didn't Mr. Kriser, who has told 
10 | 
e | you from the stand that he was prepared to give $350,000 
ll | 
for a plant which he knew was worth $900,00C, why didn't 
2 | 
we buy it then? Or why didn't he find a buyer for it? Wey 
e- 13 | 
™ are they trying to blame us for not finding a buyer for that 
sd 14 || | 
| plant. | 
\} | 
a i He was asked to sell it. The defendant was asked 
e 16 | ; ; 
| to sell it and they sold it at auction. 
\} 
7 | If they thought that that machinery and that plant 
. 18 | could bring anything more than it brought at auction, don't 
19 you think they would have bought it themselves and sold it 
20 at $300,000 or $350,000 or whatever it was, whatever they 
ij | 
e 21 | thought they could get for it, other than at the auction sale. 
22 | Now they come here and tell you that you should 
an | ay 
SA 23 | look with suspicion on the plaintiff because we sold it at 
e | 
: 24 auction. We didn't sell it at auction, ladies and gentlemen. 
j } 
ai 25 This note was in default in January. You remember 
e 
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what we relied on. 


Let me point out another thing, if you will, in 


this loft appraisal. 


You can take this to the jury room with you-- 
THE COURT: Yes. They can take all of the ex- 
hibits and I am going to Suggest to counsel that they 


stipulate that they may take all exhibits in the first 


place, counsel, so you don't need to repeat that each time. 


MR. GARTNER: Thank you, your Honor. 

There is a statement of limiting conuitions. 
There is an explicit statement in the letter of December 
10, that the total fair market and the total fair market 
and in-place value of the entire contents of the plant 
consisting of the machinery and the ventilating system and 
the blowers and everything-- it is perfectly vlain there 
that that is a plant that they are appraising. 

You compare that with the August 19th letter 
which they sent to us in which they talked about equipment, 
about used «-:chinery, about ‘any manufacturers who would 
pay premiums to get that equipment. 

Now I say to you ladies and gentlemen that 
rational people just don't know what they claim Ajax did, 
that we hire an appraiser and ask him for an appraisal of 
the in-place fair market value of a plant as a going 
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concern when the evidence shows that the plan: was not 
going; when the evidence shows and every witness has 
testified to it-- Mr. Kaefer, Mr. Sinkler-- that the watch 
industry was on the decline; (eck: naien was nobody who 
would buy a plant of this kind at that time in 1966 and it 
is not that the tariff came off in January 1967. 

Mr. Sinkler testified and if the Court would 
give me the time I could read it to you,but Mr. Sinkler 
testified that-- 

THE COURT: What are you looking for, Counselor? 

MR. GARTNER: I'm sorry, your Honor. 

Here you are. 

And this is on cross-examination. Mr. Stream 
is questioning him and please, ladies and gentlemen, re- 
member what Mr. Stream said to you in his argument-- he 
said that Mr. Sinkler-- he said that Mr. Sinkler testified 
that there was a market for a plant of this kind; that it 
cold be sold for a fuse manufacturing operation; that 
after all mr. Sinkler had sold his plant to the government 
for a fuse manufacturing company. Remember that's what 
Mr. Stream told you. He is very fast with words, much 
faster than I am, and so that a hour and a half for him is 
like three hours for me, but I have to do the best I can 


— 


under the directions of the Court. 
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~~ 2 | THE COURT: The jury may disregard that state- 
eo | 
3 | ment. The time is the same. 
©) 7% MR. GARTNER: Well, the time is the same -- 
5 | THE COURT: All right. Don't argue about that, 
® | Counselor. 
7 | MR. GARTNER: Thank you, your Honor. 
8 | But this is what Mr. Sinkler actually testified 
& } 
3 to, regerdless of what Mr. Stream says. 
, , 
10 | THE COURT: All right. Let's have it. 
| 
ry | MR. GARTNER: Yes. 
= "When you said to me before in your cross-exami- 
| 
3 | mation that you meant by overvalue what it would sell for, 
oe 
- 14 that is what you said, right? 
| 
15 |] "A I think I said I know of no one who would pay 
e 16 | those prices for that machinery, 
7 | "Q Under an auctioneer's hammer, right? 
18 "A I didn't say at. 
* | P 
19 | Q Is that what you meant? 
2 | a No. 
| 
e 21 "¢ What did you mean? 
22 "A On any terms. 
VY 23 | "Q And under an auctioneer's hammer at least, right? 
w 24 "A That's one way of selling it. 
“~~ 
~~ 25 || "Q And any other way, right? 
A-942 
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And the reason that he asked for replacement 


value as well as liquidation value is that this report was 
going to go to the bank and the bank wanted to know what 
was both-- what was the replacement value and what was 

the liquidation valu: 

Por Ajax's purposes, we were primarily and basi- 
cally interested in knowing what the liquidation value was 
because we were going to put up the money, so that the 
difference came down to, should we pay a fee, since we 
t ..aght we had gotten the liquidation value and we knew 
we had gotten something which was close to replacement 
value, whatever he called it; should we pay a fee of $4400 
Or pay a fee of $3250? 

And I think you will agree that Ajax made a wise 
decision when it decided it didn't want to get into liti- 
gation over $1200. You have seen what litigation over the 
amount involved in this case is. They decided to 
extra $1200 but that is not a concession that we got what 
we asked for because it was Only afterwards that we 4 
covered that we had not gotten what we asked for. 

When the time came that the machinery had to be 
sold because the note was in default, then we found out 
how the appraisal had been done and you have all heard thet. | 
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MR. STREAM: Your Honor, may I be excused for 
@ second and point out that I carefully observed the 
Court's direction and limited myself to an hour and 12 
minutes. 

THE COUR™: The jury will not consider any 
argument unless there is proof that those facts existed 
during the trial or were proved during the trial. 

MR. STREAM: My suggestion is that counsel has 
spoken for an hour and 25 minutes. 

MR. GARTNER: No. I disagree with that. By 
my -=- 

MR. STREAM: I think we are reaching the end 
of summation. 

MR. GARTNER: No. I believe I have spoken for 
an hour and-- 

THE COURT: Did you deduct the time for the 
preparation of the exhibits? 

“R. GARTNER: I didn't deduct the half hour that 
I devoted to Mr. Stream for the preparation of exhibits 
when I came here a half an hour early. 

THE COURT: That is not deductible anyway. 
Now, don't get on that. That's outrageous. 

MR. GARTNER: Deducting my time-- I think by 


my account, your Honor, I have Spoken for an hour and 15 
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- | minutes and I Lelieve I have 15 minutes left. 
3 | MR. STREAM: I respectfully disagree and I think 
4 | that counsel ought to be given a limit. 
5 THE COURT: I'll have to decide. you started, 
6 Mr. Gartner, at 11:50. I think you may have spent 10 to 
? 15 minutes on reorganization and I'll allow that. That 
. means that you can go o: little further. 
MR.GARTNER: Thank you, sir. 
10 But that's the only deduction and one hour 
11 | and is minutes-- one hour and a half will be at 1:20. 
2 | I regret that the jury is virtually compelled 
13 here by the exigencies of the Situation to remain. You | 
14 will be excused and you will have a good long recess. 
6 | Please bear up. | 
16 All raght. Get on, Counselor. |. 
7 MR. GARTNER: I want to spend just a minute on 
8B | the second cause, the second cause of action. 
| 
19 | THE COURT: . That's negligence. 
2 | MR. GARTNER: That's negligence. And I really 
21 | don't think I have to Spend much time on it. 
2 THE COURT: You don't need to Spend any time, if 
2 you don't think so. 
“4 MR. GARTNER: You have all heard how this apprais- 
5 | al was conducted. The machines were not turned On, there | 
| 
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was a claim that they had been told that they sould rely 


On the Hirschmann appraisal and that they could rely upon 


what Mr. Haakenson told then. & 


I think that's a very important aspect of this 
case. 
You heard the testimony-- excuse me a minute. 
You heard the testimony read that Mr. Kaefer 
gave a I want to read it to you now because I think it is 
very important. 
"Mr. Kaefer, do you know Mr. Jesse Thaler? 
"A Do I know him? 
"Q Yes. 
"A I met him I guess once or so. Once or twice. 
"Q When did you meet him? 
_ He came to our place at one time and wanted 
to get some, I forget what the details were, 
"2 When was that, do you recall? 
"A About two years ago, a year ago or so, I don't 
know." 
Do you remember I said-- 
THE COURT: What page? 
MR.GARTNER: It is not too important. I only 
fave a limited amount of time and it is difficult for me to 


-~—-—+ 


proceed if you interrupt me. 
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THE COURT: All right. Proceed. 


I spent maybe one minute of your time, Counselor.’ 


MR. GARTNER: Thank you, sir. 

The jury will recall that I pointed out that 
the deposition was taken in 1970 so that when he said he 
met Mr. Thaler one or two years before it was either 
1969 or 1968. 

Now, on page 56 of his deposition, I asked him, 

"Q You mean’ that was the first time you have any 
recollection uf having any conversation with him? 


Wher you say that he wanted to get more spe- 


cifics, I think that was your word, about the 1964 appraisal; 


exactly what was it that he asked you? 

"A That I can't tell you any more. It is my recol- 
lection that he said,'I am here to Giscuss this appraisal 
you did some time ago for some association.' 

"I said, ‘Yes, I recall that,’ and I was not 
about to volunteer too much information because, No. l, 
I did it in behalf of a client, period. 

"Q Mr. Shriro - Precision time? 

"A Right, but I didn't pursue the matter further. 
Whether I have the client's permission to discuss it or 


anything else, until the Subpoena came -- under the sub- 


poena, of course, I am obligated to tell the facts of the 
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case which I am doing but I would not have volunteered to 
give any information to a third party any time." 

Now, ladies and gentlemen, ask yourself this-- 
if Mr. Thaler is telling you the truth in his deposition, 
that he was told by Ajax to rely on the Hirschmann report 
then why, in 1969, 1968, did he search out Mr. Kaefer, 

Ww had never heard -. him before and try to find out from 
Mr. Kaefer how Mr. Kaefer had done his appraisal? 

What-difference would it make to Mr. Thaler. how 
Mr. Kaefer had done his appraisal. He said he was assured 
absolutely thathe could rely on whatever the Hirschmann 
Company report said, so why does he go to Mr. Kaefer and 
ask him, "tel’ me how you did your appraisal so I can 
be able to show" -- show what? Why did he want to know? 

So that he could show that it was a good ap- 
praisal? But he didn't have to do that if he had bee- 
told by Ajax to rely upon it. All he had to do was to put 
in his report that he. had relied upon the Hirschmann ap- 
praisal, 

But he didn't do that either and if he had done 
it, what position would Ajax have been in? Ajax would 
have said, then, “We have been waiting for this appraisal 
report, we have said that it is a very important thing that 
we have to do -=- what counsel calls Operation Haste, and he 
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sends this to us now and what does he tell us? He tells 
us what we already knew-- he copies the Hirschmann report 
and he repeats to us what Mr. Raakenson, who was then 

our employee, told him. 

If he had put that in his report, we would have 
known that we weren't getting any information back, that we 
didn't already know. 

So he left it out of his report, pretended, rep- 
resented to us, that it was his own genuine, professional 
Opinion. And then when there were suggestions that the 
company was going to be sued by Ajax, he goes to look for 
Mr. Kaefer to find out how Kaefer did his appraisal so that 
he could then testify, perhaps, that the Kaefer appraisal 
had been done in a good way but if we had told him that 
he could rely upon Kaefer and if he had put that in his 
report, he had nothing to worry about. 

It seems to me, ladies and gentlemen, you have 
to consider that very carefulliy-- why did he search out 
Kaefer and you recall Mr. Kriser on the stand when he was 


aeladA 


| 
asked where is Mr. Haakenson now, he said, he dida't know. | 
If it was true that he had been- that Thaler ) 
had been told thathe could rely ou Haakenson and if it 
was true that Haakenson had told him what he says he 


told him, why didn't they find out where Haakenson is? 
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%, 


Why didn't they bring him here? 


MR. STREAM: Your Honor, that is an objectionable 


comment and the Court, I Suggest, should direct the jury 
we had no duty to do that. 

THE COURT: I will charge the jury as to this. 

MR. GARTNER: Don't think we had any comparable 
duty, your Honor. There was all kinds of Suggestions 
that we didn't bring-- 

THE COURT: I'll charce the jury as to the 
failure of either side to produce witnesses. 

MR. STREAM: And I Suggest that it is 20 minutes 
after one, too. 

THE COURT: Well, five minutes more I think is 
a fair statement, a fair allowance for the reorganization 
of the-- 

MR. GARTNER: There is One more thing I would 
like you to do in the jury room, if you would indulge me. 

Please take. Plaintiff's Exhibit 12 and Plain- 
tiff's Exhibit-- 

THE COURT: I shall ask them to take ail, ££ 
you will agree, Counselor. 

MR. STREAM: I agree, your Honor. 

MR. GARTNER: That's not what I am Saying, your 
Honor, 
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THE COURT: Both sides agree, 

MR. GARTNER: Yes, of course. 

Please take Plaintiff's Exhibit SA and Plain- 
tiff's Exhibit 12 or Defendant's Exhibit P and compare 
them and you will see that these machines are described 
and listed in exactly the same order, in exactly the same 
way, and ask yourselves, if you will, what was this great 
haste that the defendant Claims that we put them under to 
render a professional appraisal. 

Mr. Thaler says he did the appraisal in one 
day. It was over on the night of August 15th. This ap- 
praisal was mailed out on August 19th. He took one day to 
do an appraisal and three days to copy the eh ae 
report. It is very neat typing. But even that, it seems 
to me, should not have taken three days and if heeded more 
time, the three days should have been Spent in appraising 
and not in typing. 

I have one other thing to say, ladies and 
gentleren. If think we have proved-- it is up to you to 
cecide--- I think we have Proved that we asked for an ap- 
Praisal which called for a replacement value and for 
liquidation value; that we thought we had gotten it, that 
we relied upon it, and that we were damaged to the extent 


of all the moneys that we had to Pay when we had to make 
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good on the loan. 


I think we have Proved that even if the defend- 


ant's claim is correct, that 


for some unbelievable reason, 


for some unimaginable, irrational reason, we concealed 


from them the true Purpose of the appraisal that we wanted 


and we told them that we wanted going, in Place value for 


@ plant that was not going and was not operating and didn't 


tell them we Want 


ed a loan ang that we asked for the 


going plant value. We Gidn't get it because no appraisal 


Was done-- not a Single question was asked by Mr. Thaler 


of anybody as to whether this plant had a market and the 


testimony is undenied that there was no market for such a 


Plant. 


So, they have breached the contract there and 


they have breached it further by not Professionally dong 


the job that they were Supposed to do, making inquiry 


into market conditions, making inquiry into Possible 


buyers, making inquiry as to what the machinery would 


bring-- 


THE COURT: fr don't like to interrupt you but 


One minute more, 


MR. GARTNER: [ have just one more sentence, 


THE COURT: All right. One more sentence, 
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MR. GARTNER: In view of all the things that they 


did not do -- the negligence was so gross and the repre- 
sentation that it was their professional appraisal, when 
infact it was a copy of somebody else's who was not an 
appraiser, we submit that punitive damages of $50,000 
should be awarded. 

THE COURT: Now, let me just state there that 
the jury will have to determine that and this is merely 
an opinion of counsel. 

The summations are now closed. 

MR. GARTNER: Thank you, your Honor. And thank 
you, ladies and gentlemen. 

THE COURT: Jurors, it is now nearly half past 
oné. Come back at three o'cleck. fr may keep you a little 
longer this afternoon but I think it is wise to give you 
a good recess now. 


(Luncheon recess} 
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AFTERNOON SESSION 
(In the robing room) 


THE COURT: Now, what is this about, Counselor? 


- 


MR. GARTNER: Your Honor, I want to make objec- 
tion to a number of statements that counsel made during 
his opening statement. 

THE COURT: There is no necessity for that. 

MR. GARTNER: I mean the closing, the summation. 


I think, your Honor, there is a necessity for 


I was counting on the Court to keep counsel 
properly within bounds. 

THE COURT: Well, I think I did, in accordance 
with usual procedure. 

Now every word that is uttered is susceptible 
to some deviation in argument. 

What .s it you want to take exception to? 

MR. GARTNER: If your Honor please, counsel 
suggested to the jury that we owed some explanation as to 
whether we got a settlement from the government and this is 
not an issue in the case - there was not an iota of evi- 
dence on it,and ITexpected your Honor to do something on 
it and your Honor did absolutely nothing. 

MR. STREAM: That's fair comment, your Honor. 
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THE COURT: I shall make a statement in the 
charge that it is irrelevant. 

MR. GARTNER: It is also irrelevant to suggest 
to the jury that somehow the plaintiff is responsibl 
for bringing Mr. Louis and Mr. Klein here when neither of 
them are officers or connected with the company. 

THE COURT: I don't understand what you are 
talking about. 

MR. GARTNER: Counsel suggested that there was 
something wrong with our case because we didn't bring 
Louis and Klein here. 

THE COURT: I shall also charge on that, 
Counselor, so you don't need to worry. 

MR. GARTNER: I didn't want to interrupt counsel 
during this summation, although he didn't object to doing 
that to me, nor did your Honor object to interrupting 
me during my summation. 

THE COURT: I have stated that I will rule on 
both of the statements in my charge. 

MR. GARTNER: I also want to put on the record 
that I very, very basically object to your Honor's 
limitation of my time in the way in which you did it. 

THE COURT: All right. You have it. That's 


all over with and I think that an hour and a half was 
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exceedingly reasonable. 

MR. GARTNER: If your Honor please, in this 
case and under the circumstances, z don’t think it was. 

THE COURT: All right. 

It is my opinion that has to control. That's 
all I am going to say about that. 

MR. GARTNER: There was no recess between sum- 
mations and I think that that-- 

THE COURT: There is no custom to have recess 
between different summations. 

MR. GARTNER: Your Honor ordered me to come into 
court a half hour ahead of time to bring the documents 
to Mr. Stream. 

THE CC JRT: I asked him to come, too. I am not 
saying anything more, Counselor. 

I have decided that. 


MR. GARTNER: Thank you, your Honor. 


A-956 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


'e A YORK o 


c 
0 c uJ Ss 10 
“4 “4 wv ~ od hu 1 8) a 
wv hu 4 oH n i} ao 3 fie} 
| ~ w a) C ue] Uv ce G c 4 > E n 
hu et < Ls] 1) Cc re) z “4 a wv Oy] 4 
8) wv vu w ie, 4 is wv to: ° ~ 4 c vv ry 
c. a Uv Cc ss] 8 | J 6) Cc N 0 jo cs | 4 lu oY 
ha i @ c uv hu OH 3) 44 wo ra] gill u @] rh) oe Qa, ha 
a oO ” G os ua Q, 3 oO . E Oo 4 re I G Fw Q, 2) 
to U 4 8] v v Cc. ha 4 os ‘7 pm 4) “wi . 4) wv U o “4 
7A) ~ ws re) er c ” W 4 > ud cs v 
i™ Y . it) n ) c ro) ue ce] cas] «) : ha r?) rd) Y re] 
= uv 3) 3 © Vv 3 c wo oO zz onl fon GQ IN (@) a © | 4 
i) Cc Cc ” © = Ww »S g re) a] | en f 4 Ga ,e) 4 
’ wY wv ra) v id & oH i) 7) P “ 3 Oo | 
‘ & f “ Cc ss om >. “4 uy v > a4 mn 
> ( S a) - c i) 4 o ra) a la we: 4 ” O Yo - 
Oo Li a4 t | e TI re) oO cs da uv a cs 
Oo a4 Q. w uo c wv us Vv hu a4 hu 
QO Q, @) c 4 oO a © ~ cg a) “4 ~ J o Cc, 
™ E hu C J ha uv O, pa w Sy ris} @) a4 > os 
oO aw ae et © UG oO E re) c fe) 3) @ ire] 
- 1 4) Cc. . c - uu Oo - u v U uw v YO a 
Cc. et) f 4 v < 4J a] t oY he % SS aA oO 
§ 4 Yo S ) c hy vu u 4 7h) a 2 oO c 4 oe 
) = Cc wv c Vv Dy a 4 w a) ™ ’ NI 4) i oO uv uv 
O c wv S is hu re, cd wo c ' 4 "3 4) ue] 
u uy ‘ . oO 3 Q, ra} Ww a! n ra c e4 “3 io iJ e 
O 2) vu “ 2) 4 € ree rr ) ae] 58 o © uv oi w 
rc a) oO = on hu c 0) c > i] Q 8] 3 Cc 
} Y lu 3) w ri Q o fm 4! 33 rv oO ; ‘M4 < UV s 3) 
C Q, Oo C - a] Oo v w” cs U re) 9] a. c es F is 
© oO 4 ‘si e) wo “4 oof "73 | us) Qo wn 
CY U ba ? 4 c vu a} f c os G iw 4 a] n UO a] = 
is “ Oo 4 za @) a wv a) wv re ew, 4 vw a4 ba 1 
0 £ 4J 2) uw G @ Oo ~ c rs oO aA i oo ss on a 
c © ee a ° uv a) ar Tv c t . 2) hu q C S 
a L w . 4 us Oo Sy wv c c iv rT) @) a) *. 3 : 
wv c iy ua “ hy is 4 ra J ty ha - Qu o c 
> iJ ed dd uJ ¢) uw =~ Q uu v ha QO. © mJ oa J) © 
fe) c Ge. a, v a = oO a ’ : Q) ra ” O 
ua & et 4 ~ to = + Oo G4 iu © et 
1) 2) 7 © 4 c r- oO ra a o~d us J rf 43 ua c @ 4J 
U Oo Lt “0 sS vu 3 hu a4 hu 3 4 Ee cS al CG S Cc 
"J wv a re] 4 ra] re wn is) re) oO re) v a a) @ vu "ha U = = 
U Cc. wv E “4 “4 c 7) z c w ay o io GC C a) 4) 
Oo G O . S es zs a c 7 oa PT) E 0 a Y G 
7 a] 4 z ru) Oo ont lu fo] wo v a ae Fs Cc rs c. v 12) 
c Cc Oo y 7] na} % so} ea c nll ul © 4 @ ty 3 re) 
c Oo G c Zz ** fa oO a4 Cc, Cc c ea) v c ~ el VU Cc eC. U i iat c 
oO ee C i) Lu ha ris] oO Cc E Q c Vv om c @ 4 
-t Yo 4 3 Q, v 4 Q f + U “4 c 4 
“ +? Oo @ 73) i) Y ba 4 lu hi ce | 4 Oo 3 
a4 - wd ha 3 wv E oO “y Oo by ©] vr) c c oO & 
O Sa e ee] os 4 cs} on Wa G “4 n %G U uw 4 
E a) av) .@] oO & C hi = “4 w c £ 6] ct hu 
‘© oO “4 Q. “a 6) 4 = Ww o 4 8) QO, 0 iz > Q 
' x4 lu a #) i) c 48, i Oo of hi vv 
@) lu “ is] Oo n & w 0 = Oo c wv Cc wv ha "3 4 i) c 
an ) ed of U i] 2 Oo “0 J Vv ms of 3 0] QO, E Oo > 3] 
_ eo o 7 "> © ~ oo = - 
= = —. of a —- a = 2 - 8 a & & a a 


ry 


") 


to 


railed 


in & 


1966. 


hu & ne) «3 
Q v - 
” a > 
ui w“) iu he 
G ie] Cc Oo 
> @) G 
a) VU 4 
3 Bw Bw 
 @ | @) “4 6) 
4 wa rae | 
ha & d E 
oO z v 
oe | ov 
c as “A = 
4 v cs ‘e) 
3 c ed 
E Y c. w4 
wv E Oo 
hu . 
a a 
Qo re a 
= > S 
J 1) wn 
> a @] 2] 
it) Cc x= 
h o v 
oo ~ 
> 2 & & 


sequentl 


n 


-958 


J 


4 
c 
t 
c 
oO 

u 
C 


oa) ° ~ © 


o | Third, that on or about August 19th, defendant 
- ' 
i 
| mailed to plaintiff a detailed appraisal report Plaintiff's: | 
ai t Yt t ' 
‘ | Exhibit 5; 
1} ' 
5 || Fourth, that on or about November 30, 1966, the 
} 
g || plaintiff paid to the defendant the si of $4,422.71 in 
i! 
i 
7 complete payment of defendant's appraisal fee; 


o 
oo 


| 
| Fifth, that on or about August 25, 1967, Time and 
| 


we g9 || Micro and the First National Rank and Trust Company -- 
| | 
| : : 
10 | Hereinafter referred to as “Bank" -- employed defendant to 
e 
11 sonduct an auction sale of the various pieces of machinery 
| | 
12 | and equipment at the Time and Micro plant, which auction 
! | 
-@ 13 | sale defendant conducted on October 10, 1967. However, 
a3 | 
i ae ; 
14 || this was an independent relationship in so far as the 
15 || @ppraisal matter was concerne!}; | 
® | 
16 Sixth, defendant publicised and advertised the 0 


7 auction sale prior to the date thereof; 
| 
rr] 18 seventh, the proceeds of the said auction sale 
| 
19 || fOr the items sold amounted to $144,278 -- Exhibit 26. 
1 i} 
Ig H| : P ; 
ng 20 |] Plaintiff, as I said before, has asserted three 
® | | 
21 causes of action: FPirst, breach of contract; second, | 
2 | negligence; third, fraud. | 
' 
| \ 
233 The plaintiff does not have to prove all of the 
on 7 | 
t “A ! abovementioned claims in order to recover damages it may 
} } 
25 have sustained. If the plaintifé proves any one of these 
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real estate and machinery, senior menber of the American 


Society of Appraisers and their international president. 
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a certain equipment appraisal course, that he had been an 
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existence at the time of the alleged contract. This code, 
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follows: 
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watch making equipment before 
accuracy or inaccuracy of the 
defendant's appraisal. 
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He was executive 
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appraisal figures given in 


testified through written interrog- 
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cof the value of the machinery in Time and Micro plant and 
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loan. 
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On a forced sale 
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He further stated to Thaler that he wanted the 


appraisal done right away. He declared that Thaler was 


given the Hirshmann report of 1964 and told to use it as an’ 


inventory guide but to make his own independent appraisal 
as to the present value of such items of machinery. He 


arranged, however, for Harry Haakenson, an employee of 


Hirshmann, I believe, to meet there and to take him to the 


Time and Micro plant. Haakenson was familiar with the 


particular plant and could be helpful, he told Thaler, in 


identifying each item in the inventory to be aporaised. 

Klein said that he told Thaler not ¢ rely on 
amy other information which he might get from Haakenson. 
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told Thaler that the plaintiff was waiting to get the 


appraisal in writing before consummating the agreement with 


Time and Micro. 
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guaranteed $350,000 would be realized 
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May l, l 
Levet, J. 

(Note received from the Jury at 10:15 


I received your note a few mr autes ago 
reads: ‘Your Honor, jury wishes an explanation from 


as to what constitutes a breach of contract.” It 


Very well. [I shall repeat, in part, at 
what I charged you before. Obviously you must fi 
determine what the contract was. Ifyou find that 


as the plaintiff contends, tha 
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wo 
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Ow..%r hand, you find what the defendant contends 
is another thing and you must judge the situation masically 
upon what the contract was. 

It is for you to determine, of course, 
evidence you have heard what the terms of the agr 
were which was made on such and such a date between 
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| and defendant. If you find the defendant did not comply 
Y 


fully with the terms of this agreement as you’ determine them 
to be, then the defendant has breached said contract. If 
you find that the defendant did fully comply with the terms 
of this agreement as you have determined it. then the 
defendant has not breached this contract. 

Now, that, in essence, is it. A contract, of 
course, is an agreement between two parties. Here the 
alleged contract was made, allegediy, by the defendant and 
by the plaintiff and you, as I have sai¢ several times, must 
determine, first, what the contract is and if you find 
that the defendunt complied with the terms of the contract, 
then there is no breach. If, on the other hand, you find 


that it did not, then there is a breach. 


P | 
I don't know whether I have covered it, Mr. Foreman, 


but I think that is it. 

If you have any further questions, write them 
out and send them in. 

MR. GARTNER: Your senor, may I Say a word? 

MR. STREAM: Not in front of the jury. 

TRE COURT: Not dW. 

MR. GARTNER: Out of the presence of the jury. 

(The jury left the courtroom to resume their 
Geliberations at 10:28 a.is.) 
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THE COURT: Now what? 


MR. GARTNER: Your Honor originally charged that 
negligence might also constitute a breach of contract. 
THE COURT: I charged on negligence, counsellor. 
MR. GARTNER: But your Honor Charged that negli- 
gence would constitute a breach of contract, also. 


THE COURT: Yes, and I charged fully on negli- 


gence. I don’t think there is anything more necessary. 

Mr. Stream, what do you say? 

MR. GARTNER: When the jury asked for what breaca 
of contract was, it seems to me very important in this 
case to tell them that the negligence might be a breach of 
the contrect. 

THE COURT: I separately charged on negligence 
and I don't think anything is necessary on that. 

May I have a word? 

THE COURT: After Mr. Gartner gets through. yes 
MR. STREAM: I find I have to interrupt him to 
get a word in. 

MR. GARTNER: Mr. Stream, you have been offensive 
enough during the trial. There is no reason for you -- 
THE COURT: Wait a minute, Mr. Gartner. Will 
you please have the courtesy to sit down while your 
adversary is speaking? 
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2 | MR. GARTNER: I'll have a word to say about 
3 | courtesy later on. 
4 MR. STREAM: The request was a request that the 
| 
5 || Court instruct the jury on what is a contract and that is 
2 | precisely what the Court did. They didn't ask you what a 
7 || breach was or what a cause of action was. 
8 | THE COURT: They did here. 
9 | MR. GARTNER: They did ask what a breach was. 
10 | MR. STREAM: What a breach of a contract is, your 
ll | Honor, is a failure to perform. That is what the jury 
13 wanted to know; not what could constitute a breach in this 
i 
13 | case. They asked the generic question and they got a 
14 | generic r charge from this Court and that is as much as 
15 | this Court need do. 
} 
16 | THE COURT: That is all I will do. 
17 MR. GARTNER: I want to officially except to the 
18 ruling and take exception to the answer which the Court 
19 qave to the jury. 
20 THE COURT: fIt‘s on the record. 
21 (The jury returned to the courtroom at 10:32 a.m.) 
22 THE COURT: I feel obliged to perhaps remind you 
2 | of another factor. I believe I answered your question 
% adequately as to what was a breach of the contract. I also 
95 charged you on negligence inthe pe -formance of a contract 
| A-991 
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and there is a certain degree o 
that with the statement which I gave you and that is all I 
nave to say and you may retire. 

(The jury left the courtroom to resume its 
deliberations at 10:33 a.m.) 

(Note received from the jury at 2:50 p.m., marked 
Court's Exhibit 4.) 

(In open court; jury not present.) 

THE COURT: I received a note to the effect that 
“we do not have a unanimous vote,“ but I am going to call 
them in and tell them to go back and deliberate further. 
This is no time to stop. 

All right; get them in. 

(The jury entered the courtroom at 3:00 p.m.) 

THE COURT: Now, Mr. Foreman and members of the 
jury, I have your note, the gist of which is that you have 
not agreed. 

I shall nave to ask you to go back and deliberate 
some more. This is not a simple case. It is a complex 
case. I believe that if you review it, if you discuss 
the facts, if you reconsider it, you will be able to come 
to a unanimous vote. Obviously, there may be, at times, 

a divergence. However, it has been said that if there is 
a majority one way, then the minority should well consider 
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whether or not they should recast their decision after due 
deliberation and consider, at least, the reasoning of the 
others. 

However, I do not mean to say that you should be 
doing anything which is contrary to your conscience and 
contrary to your judgment but I do feel that in this sort 
of a case, which is somewhat complex. of course, that you 
should be asked to redeliberate. 


It costs money on both sides to try such a case 


as this. It is important to the plaintife: it is important 


to the defendant; it is important to the Court. We have 
Spent quite a bit of time on this case and I don't like t 
see this go down the drain, I don't like to see what is 
Called a mistrial and I therefore request you now to go 
back and reconsider. 

(The jury left the courtroom to resume 
deliberations at 3:03 p.m.) 

MR. STREAM: [I think, your Honor, that in this 
posture of the case where -- would you please sit down so 
can talk to the Court -- I think, Sir, in this posture of 


the sase, where the jury began deliberating yesterday 


THE COURT: Oh, this is not long. 


MR. STREAM: I think that the jury should have been 
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instructed at this time, an 
that if 


they continue 


Opinion, 


they are not expected to alter their Opinion. 
THE COURT: They will come in and Say wnether they 
| 
are, counsellor. [I don't think fr need to do that. I don't 
think it is necessary. I instructed them to Geliberate | 
further, to reconsider, to discuss. 
| 
MR. STREAM: Well, what concerned me was the 
reference to the minority group -- 


THE COURT: That's a co 

MR. STREAM: It is a li 
Suggestion but it does -- 

THE COURT: No. ers 


a little case from which I -- 
MR. STREAM: No, your 
except to it. I accept what you 
exception to what you said. 
(The jury entered the 
THE COURT: 
Nas disappeared. 


(Jury roll 


THE CLERK: Mr. Foreman 
upon a verdict? 
THE FOREMAN We have, 
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Call the roll and see if 


called - all present.) 


your 


- 


that the minority -- 
mmon statement. 


ttle short of an explosive 


al 
common. I will get you 
| 
‘ 
Honor. I won't even 
Say and I won't take 


, Nave the 


Honor. 


MOUSE 


~ 


THE CLERK: Open that up and read the answers to 
me as I ask you the question, please. 

How do you find to Question Number 1? 

THE FOREMAN: No. 

THE CLERK: How do you find to Question Number 2? 

THE FOREMAN: Yes, 

THE CLERK: How do you find to Question Number 3? 

THE FOREMAN: No. 

THE CLERK: How do you find to Question Number 4? 

THE FOREMAN: $70,000. 

THE COURT: You were told something. I don't 
think you remeber that you were told that the amount 
allowed should not be more than a certain amount. 

THE CLERK: How do you find to Question Number 5? 

THE FOREMAN: None. 

THE COURT: Now, the claim was Said to be what, 
Mr. Stream? 

MR. GARTNER: $161,000, your Honor. 

MR. STREAM: I didn't hear the answer to Question 
your Honor. 

THE COURT: What's that? 

MR. STREAM: I didn't hear the answer to Question 

THE COURT: He said they say $70,000. 

I charged that you could not make it more than 
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$161,000-odd. 
Will counsel consent to reduce it to $161,000? 


MR. GARTNER: The jury has found $70,000, your 


Honor. 

THE COURT: Yes, I know, but I told them -- 
all right. 

MR. STREAM: I have motions, of course. 

THE COURT: I will have to entertain a motion to 
amend that from counsel, if that’s it. 

MR. STREAM: I make a motion to set aside the 


verdict. It is evidently a compromise verdict. 2. 26a 
mathematical impossibility. 

THE COURT: Well, all right. I see what you have 
in mind. We will wait until the jury is excused. 

Will you step back into the jury room for a 
moment, please? Hand that in. I just want to see it. 

The verdict is signed by all six of the jurors 
and it reads -- 1 is no; 2 is yes; 3 is no; 4 is $70,000; 
punitive damages, 5,is none. 

(The jury left the courtroom.) 

THE COURT: Mr. Stream, a motion? 

MR. STREAM: YOur Honor, I move to set the verdict 
aside. First of all, I move to set the verdict aside under 
Rule 50 and ask for the same relief I asked for when I asked 
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for a directed verdict before the 

THE COURT: YOu want to file a memorandum? 

MR. STREAM: [I will, of course. 

THE COURT: That must Se done in ten days. You 
understand that. 

MR. STREAM: Yes. What I am concerned about is 
that this is evidently a compromise verdict. 

THE COURT: Well, I don't know that that makes 
any difference, really. Give me some law on that. 

MR. STREAM: Following, as it did, within five 
minutes after the Court asked the jury to reconsider its 
inability to reach a verdict. The damages in this case 
were either 160,000 some odd thousand dollars or they were 
zero. 

THE COURT: I don't know. 


MR. STREAM: They were not in 


mh 


Ormed and no one 
suggested -- 

THE COURT: Wait a minute. It is more likely 
here that you adversary will move to set this aside. I 
don't know that. They were told a limit but -- 

MR. GARTNER: But they were not told, your Honor, 
unfortunately, that they could not award something in 
between. The charge -- 

THE COURT: Well, they have reduced it, whateger 
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MR. GARTNER: I have Suggested that the Court 


should notify the jurors that if they found 


the plaintiff on either count that the dama 


ges should be 


in the amount claimed but the Court did not charge that. 


shoul 
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A. 
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MR. GARTNER: Well, I don' 


ct 
ct 
ry 
h- 
aw 


a compromise verdict at all. They believe 
THE COURT: Well, you make any mo 


to this verdict that you wish. 


ad. 


tion in respect 


MR. GARTNER: Well, I think, your Honor, I would 


like to consider that. I think I have «en 


days within 


which to do that and my motion would be for the Court to 


direct the jury to resume their deliberations and -- 


THE COURT: And do what? 


MR. GARTNER: And to award the fu 


is the -- 

THE COURT: 
compensatory damages, weren't they? That i 
award compensatory Gamages. And I char 4 
and now they come in, instead of One si :-y, 
they give you $70,000. 

MR. GARTNER: That's right. For 
may have thought that we were damaged only 
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Well, they were instructed to award 


S, that they might | 


them on damages 


as claimed, 


some reason they 


in the amount of 


MOUSE 


9 
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21 
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THE 


Sy the negligence. 1 


COURT: 


- 


don't know -- 


What's wrong with that? 


MR. GARTNER: Nothing wrong with it as far as Ir 


can see, 
THE 
MR. 

amount, based 
THE 


counsellor. 


MR. GARTNER: 


At this poi 


COURT: 


GARTNER: 


upon -- 


the verdict to, in vi 


THE 


MR. GARTNER: 


there was neg 


negligence, 


COURT: 


ligence 


the only 


that we were damaged 


THE 


COURT: 


motion on paners hefo 


must, because 


the Court to send the jury back and direct 


he-- 


Nead 


"HE 


MR. 


of my i 


COURT: 


S". REAM: 


nt I am not making a motion. 
All right. You make no motion. 
I think we are entitled to the full 
motion to that effect, 
Well, I move that the Court correct 
ew of the -- 
I don't know how I can correct that. 
Well, in view of the finding that 
and that we were damaged by the 
verdict consistent with the proof is 
$161,900. 


fam afraid you will have to make that 


* May I ask this question, and I 
nexperience: Would it be proper for 


7 


I don't see how I counsellor. 
I would most certainly oppose that. 
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MR. GARTNER: It seems to me, if your Honor please, 
that on the verdict and on the evidence that the Court has 
the power to change the $70,000 judgment to $160,000. 


THE COURT: Upward? 


THE COURT: I have heard of moving it downward 
and I have occasionally done that but Ir never heard of 
doing that, counsellor. 

MR. GARTNER: Your Honor has the complete auth- 
Ority to set aside the verdict as contrary to the evidence -- 

THE COURT: Suppose you file papers within ten 
days and serve your adversary; exchange papers, 

MR. GARTNER: We will, your Honor. Ayain I say 
in view of my inexperience with jury trials, I have to | 
rest on the judgment of the court. 

THE COURT: Well, I am not going to advise you, 
counsellor. 

MR. GARTNER: Well, I don't know whether it would - 
be proper for the Cuurt to order the jury now that the 
verdict has been read, to order the jury to go back, subject 
to a further charge that since they have found liability on 
one of the causes of action, they do not have the Option to 
decide on any figure other than the figure -- 
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THE COURT: For some reason, and apparent 


unknown as far as I can imagine, they reduced 


4 


sixty to $70,000. Now, who am I to say that 
it again? 


MR. GARTNER: Well, you are the judge, your Honor. 


MR. GARTNER: But the judge has the power to revise!/- 


THE COURT: All ri 


situation. 


MR. STREAM: The record is Clear, is it not, your 


Honor, tat I have moved at this time to set th verdict 


aside on the grounds that it is an evident compromise, 


THE COURT: Yes. You b 


+ 


etter move for consideration 


of the liability angle of it 


» if you wish me to get into 


that at all. 


I am not seeking it; don't misunderstand me. 

MR. STREAM: No. I don't think that 
has the power to correct the verdict. This is not a 
mathematical error. This is simply a compromise. The 
damages were fixed in an amount reflected by the evhibit at 
a certain sum of money and the jury came in wi 

MR. GARTNER: One. exhibit contai-+ 
paid, your Honor. 


THE COURT: I thought they had it from that. 
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Otherwise, there would have been some difficulty. 


MR. STREAM: And compromise verdicts must, of 
course, be set aside. All right, your Honor. I will have 


my papers within the requisite ten Gays and I think it is 
within ten days after judgment. 

THE COURT: I'il view it then as cf today. The 
judgment could be entered now. 

MR. STREAM: Let's see what the rule Says. 

MR. GARTNER: Ten days after judgment. 


THE COURT: Suppose I direct the entry of this 


MR. STREAM: Well, the judgment has to be prepared 
and entered, your Honor. It can't be done today. 

THE COURT: I thought you would like to have the 
entry of judgment deferred until the Getermination of the 


motions. If you do, I'll do it that way. 


<= 
w 


STREAM: I don't care, your Honor, whether the 


motions are resolved before or after the entry of judoment. 


THE COURT: All right. I will direct, if there 


~ 
u“u 


no objection, that the Clerk enter judgment for the sum 
of $70,000 and costs but Stay the execution thereof until 
the determination of these motions. That is, I assume, 


agreeable to both counsel. 


nN 


a 


| 
| 


¢ 
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MR. STREAM: Yes, your Honor. 


MR. GARTNER: Yes, your Honor. 


THE COURT: Now, there may be a problem, gentlemen, 


about interest. I don't know what the respective contentions | 


are. First, is there interest allowable, prejudgment 
interest and, secondly, from what date? 

MR. GARTNER: Oh, yes. Our contention is that 
prejudgment inter»st is allowable from May 8, 1968. 

THE COURT: All right. You submit a memorandum 
on that, too. 

MR. GARTNER: Yes, your Honor. 

THE COURT: And Mr. Stream, you may submit one. 

MR. STREAM: All right, judge. 

THE COURT: This, of course, it seems to me -=- and 
I don't know what you think about it -- is a liquidated 
amount, or is it unliquidated?- Probably unliquidated; 
aen*t: it? 

MR. STREAM: This is a suit for liquidated damages. 

THE COURT: That increases the chances of allowing 
prejudgement interest, doesn't it? 

MR. STREAM: That may well be. I am not concerned 
about prejudgment interest. I am Simply concerned about 
this being an evident compromise verdict and I am going to 


rest my motion on that, alone. 
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THE COURT: You are going to move f-r judgment of 
dismissal notwithstanding the verdict; i " LE? 
MR. STREAM: Precisely so, yor ‘onor; yes. 
THRE COURT: In other words, you are going to move 


and you have no reason to make any motion on the punitive 
damages and there was "no" on the fraud and I reserved on 
that, so there is no motion to be made about fraud nor ahoue 
the punitive damages, since they did not award any and I 
won't hear any tale about that they should have given 
punitive damages at this time. 

Is it clear now, gentlemen, what we are doing? 

MR. STREAM: Yes, sir. 


MR. GARTNER: Well, we are reserving cur rigiits 


to make any motions, your Honor. 

THE COURT: All right. Make them in time, though. 

MR. GARTNER: Of course we bs 

THE COURT: Now I am going to dismiss the jurors 
in view of your motion. 

(The jury entered Lhe oberkene. 5 

MR. STREAM: I would like the jury polled. 

MR. GARTNER: Your Honor, if there is going to be 
anything like that, then I would move that -- 

‘THE COURT: Now don't make any motions before the | 
jury. 
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2 | MR. GARTNER: Well, could we -- 

| 
3 | THE COURT: I will poll the jury and see if this | 
4 | is their vote. | 
5 | Will you do so, Mr. Clerk? 
5 | THE CLERK: Yes, your Honor. 


~ 


THE COURT: And then I will excuse the jurors 


8 | and ask them to remain a few minutes. 
9 t THE CLERK: Ladies and gentlemen of the jury, 
10 | listen to your verdict as it stands recorded. 


You say you find to Question Number 1 a verdict o£ | 


12 | no; to Question Number 2, a verdict of yes; to Question Number 
13 | 3, a verdict of no; to Question Number 4, a verdict of | 
14 ! $70,000; to Question Number 5, a verdict of none. | 
15 (Each juror, upon being asked by the Clerk "Is 

i 
16 that your verdict?", answered in the affirmative.) 
17 | THE CLERK: The jury is polled. 
18 | THE COURT: Very well. You are excused and, since 
19 | you no longer have any time to serve as jurors in this | 
20 appointment, I assume you may go. | 
21 : THE CLERK: Yes, your Honor. They are completely | 
2 | finished; discharged. | 
23 | THE COURT: You might wait just a momert in the | 
2% jury room. There mayte something else that I must call to 
25 | your attention. 
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(The jury left the courtroom.) 

THE COURT: I have already decided that I cannot 
return this problem to the jury at this time and you have 
indicated that you want to make motions. I don't know what 
you wanted to say to me. 

MR. GART..ER: I simply wanted to ask your Honor 
again whether it is inconceivable that you could return it 
to the jury with proper instructions. 

THE COURT: How could I, counsellor? 

MR. GARTNER: I don't know. I am asking your 
Honor. I don't pretend to know everything, your Honor, 
and I just don't know. I haven't had this kind of exper- 
ience before, where a jury comes in with this kind ofa 
verdict and it seems to me that if the instructions had 
been a little clearer, it wouldn't have happened this way. 

THE COURT: Well, you heard my instructions and 
you didn't take any exceptions,-so that's a rather belated 
statement. 

MR. STREAM: Counsel has a perfect right, if: he 
feels aggrieved, to move to set aside the verdict and I wil 
consent to a new trial. This Court may find itself not 
only having the power but having the obligation to set this 
verdict aside and directing a new trial in this case. 

(Trial concluded.) 
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